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24 April 2002

Mr Noel Gregory

Acting Secretary 

Legal and Constitutional References/Legislation Committee

Australian Senate

Parliament House 

Canberra  ACT  2600

Re: Submission to the Senate Legal and Constitutional Affairs Committee on Migration Legislation Amendment (Procedural Fairness) Bill 2002 & Migration Legislation Amendment Bill (No.1) 2002

Dear Mr Gregory,

I refer to our recent communications in relation to the above matter.

As requested, further to our previous submission we set out below our additional comments concerning the operation of Schedule 3 criteria in the context of section 48 of the Migration Act 1958.  The following additional comments are intended to supplement and clarify those made in our previous submission at paragraph 3.1.3 in relation to the proposed section 48(3):
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The reason we mention Schedule 3 is that the additional criteria in Schedule 3 can make it more difficult for people who do not hold substantive visas at time of application to obtain certain onshore visas.
2. Schedule 3 contains additional criteria to be met by an applicant for a substantive visa in Australia, who at time of application is unlawful or holds only a bridging visa.  The Migration Series Instructions (“MSI”)
 set out the purpose of Schedule 3, which is to:

· To encourage non-citizens who have a legitimate basis for remaining in Australia to apply for a further visa before their current substantive visa expires;

· To discourage non-citizens from remaining in Australia beyond the point of effect of their substantive visa; and

· To prevent non-citizens from benefiting by remaining in Australia unlawfully, that is, by acquiring migration eligibility while remaining without permission.

3. Schedule 3 comprises five separate criteria.  One or more of these criteria apply to most substantive visa subclasses which can be granted while the applicant is in Australia  (the Schedule 3 criteria which apply to each subclass are found in the relevant part of Schedule 2 in the “Criteria to be met at time of application” clause).  The criteria include time limits within which the application must have been made, and a requirement that there were “factors beyond [the applicant’s] control” that explain why he or she did not hold a substantive visa at the time they applied for a further visa.  A combination of Schedule 3 criteria may apply to any subclass, thereby limiting who is eligible for that subclass.  For some subclasses of visa, applicants are not required to meet any of the Schedule 3 criteria.

4. Criteria 3001 and 3002 effectively set 28 day and 12 month time limits (respectively) within which an application must have been made by persons who do not hold a substantive visa.  If an applicant does no hold a substantive visa at time of application, and if 3001 or 3002 are criteria for the visa subclass being considered, then the application must have been validly made before the end of 28 calendar days (if 3001 applies) or 12 months (if 3002 applies) from a specified date.  One or other of these two criteria apply in many visa subclasses, although there are some subclasses where neither applies.
5. Criteria 3003 and 3004 are additional requirements to be met by applicants for some subclasses who do not hold a substantive visa at time of application.  They apply in many visa subclasses, often in combination with criterion 3003, or 3002 and 3005.  Criteria 3003 and 3004 are ‘companion criteria’, as they are as essentially the same criteria but apply (respectively) to applicants who do not hold a substantive visa and were illegal entrants on ( 31 August 1994 (or held an entry permit valid only until 31 August 1994), or ceased to hold a substantive or criminal justice visa or entered Australia unlawfully on or after 1 September 1994.  The decision as to whether an applicant meets the additional criteria in 3003 and 3004 has certain discretionary elements which require the decision-maker to assess all the circumstances of the particular applicant, in particular with respect to the existence of factors which caused the applicant to become an illegal entrant or a person without a substantive visa which were beyond the applicant’s control.  The MSI sets out the policy guidelines for decision-makers when making this assessment.
6. Criterion 3005 provides that an applicant can only be “saved” once by the Schedule 3 provisions.  In other words, they can only be granted a further visa once, in circumstances where they would be ineligible due to not holding a substantive visa but for meeting the Schedule 3 criteria.

7. An example of the operation of the Schedule 3 criteria can be found with respect to a client who we assisted at our evening advice service this month.  He is a citizen of the United Kingdom who came to Australia as a child when he was 13.  He was subsequently away from Australia for a long period of time.  All of his family are in Australia, including his spouse who is an Australian citizen.  He has no living relatives in the United Kingdom or elsewhere.  He mistakenly believed that he was a permanent resident of Australia.  His visitor visa expired in 1996, at which time he became unlawful.  He was advised by the Department of Immigration to apply for a Remaining Relative Visa, which he did in 1998.  A condition of that visa subclass is that the applicant must satisfy Schedule 3, criterion 3002.  Criterion 3002 provides that where an applicant for permanent residence ceased to hold a substantive visa on or after 1 September 1994, the application for permanent residence must be validly made within 12 months of the applicant ceasing to hold a substantive visa.  As he had last held a substantive visa 12 months before applying for the Remaining Relative visa, the application, although validly lodged, was unsuccessful.  As he is barred from making another application under section 48, he will have to leave Australia and lodge an application for a visa offshore.
8. At present, persons who go offshore and then return to Australia on bridging visas to lodge a further application for a substantive visa are not affected by the section 48 bar (and are therefore are able to lodge valid applications for onshore visas, the classes of which are not restricted to those prescribed in regulation 2.12).

9. However, the chances of these applications ultimately being successful are significantly reduced by the specific Schedule 3 criteria (if any) prescribed in each onshore visa subclass.  Therefore, the number of persons who successfully make use of this so-called "loop hole" is small.  

10. Our interpretation of the amendment is that it would bar persons from lodging offshore and returning to Australia, which would affect a much greater number of people. This unintended effect of the amendment is a cause of great concern. 
11. An example of where the amendment would have had an undesirable effect can be found with respect to another client of RILC.  The client applied for a Remaining Relative visa while he was in Australia on a visitor visa.  That application failed for a technical reason which did not relate to the genuineness of the client’s case.  While that application was still being determined, the applicant commenced a relationship with an Australian citizen, and the couple had a child.  They married in Australia, and the applicant obtained a Bridging Visa B which allowed him to travel to Vanuatu with his new wife for their honeymoon.  While they were in Vanuatu, the applicant lodged another application for a spouse visa.  He then returned to Australia on his Bridging Visa B.  By the time the Remaining Relative visa application was determined, the spouse visa had been granted and the applicant was able to return to Vanuatu to obtain the spouse visa, to then re-enter Australia.  If the amendment in question became law, the person in this example would have had been forced to return to his home country to lodge his spouse visa application, and wait for approximately 76 weeks (which is the average processing time for a spouse application in his home country), while his wife and child remained in Australia.
We trust that the above comments are of assistance concerning your queries.  We further note that we will provide the balance of information set out in your letter received by us on 19 April 2002 as soon as possible.

Should you have any further queries or require any additional information, please do  not hesitate to contact David Manne direct on (03) 9483 1138 or 0438 633 077.

Yours sincerely,

REFUGEE AND IMMIGRATION LEGAL CENTRE INC.

David Manne

Co-ordinator

Solicitor and Reg. Migration Agent No. 0001707

� Migration Series Instruction-237: Schedule 3: Additional Criteria Applicable to Unlawful Non-Citizens and Certain Bridging Visa Classes (1), issued 18/5/1999.





