Amnesty International 

Executive Summary

Amnesty International welcomes the opportunity to make a submission to the Senate Committee Inquiry. Provided below is a summary of the issues of concern. Amnesty International would appreciate the opportunity to further develop these issues 

in any subsequent public hearings.

Natural Justice  

Migration Legislation Amendment (Procedural Fairness) Bill 2002

Amnesty International is concerned at the provisions of the Migration Legislation Amendment (Procedural Fairness) Bill 2002 which, as the Minister for Immigration and Multicultural and Indigenous Affairs indicated in his second reading speech, provide that the codes of procedure contained in the Migration Act “replace the common law requirement of the natural justice hearing rule.” 

Amnesty International wishes to point out Australia's obligations to treat those seeking asylum in the same way as nationals of Australia. It is imperative, given Australia's non-refoulement obligation not to send someone back to face torture or death, that those seeking asylum are not limited in the application of a country's justice system before any courts. In this sense, all components of the justice system should be available and those seeking asylum should not face systems which have been reduced to the lowest common denominator. Conventions that outline Australia's international obligations to asylum seekers with regards to their rights before the law that this inquiry should be aware of include:

Convention Relating to the Status of Refugees

Article 16 

(1) A refugee shall have free access to the courts of law on the territory of all Contracting States.

(2) A refugee  shall enjoy in the Contracting State in which he has habitual residence the same treatment as a national in matters pertaining to access to the courts, including legal assistance and exemption from cautio judicatum solvi.

(3) A refugee shall be accorded in the matters referred to in paragraph 2 in countries other than that in which he has his habitual residence the treatment granted to a national of the country of his habitual residence.

International Covenant on Civil and Political Rights

Article 14

(1) All persons shall be equal before the courts and tribunals. In the determination of any criminal charge against him, or of his rights and obligations in a suit at law, everyone shall be entitled to a fair and public hearing by a competent, independent and impartial tribunal established by law. 

Article 16

Everyone shall have the right to recognition everywhere as a person before the law.

Article 26

All persons are equal before the law and are entitled without any discrimination to the equal protection of the law. In this respect, the law shall prohibit any discrimination and guarantee to all persons equal and effective protection against discrimination on any ground such as race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status.

Convention on the Rights of the Child

Article 3

(1) In all actions concerning children, whether undertaken by public or private social welfare institutions, courts of law, administrative authorities or legislative bodies, the best interests of the child shall be primary consideration.

Article 12

(2) States Parties shall assure to the child who is capable of forming his or her own views the right to express those views freely in all matters affecting the child, the views of the child being given due weight in accordance with the age and maturity of the child.

(3) For this purpose, the child shall in particular be provided the opportunity to be heard in any judicial and administrative proceedings affecting the child, either directly, or through a representative or an appropriate body, in a manner consistent with the procedural rules of national law.
We would point out that the Common Law requirement of natural justice is very long-standing, being expressed in such maxims as, Audi alteram partem (Hear both sides) and Nemo debet esse judex in sua propria causa (No one should be judge in his own case). Amnesty International submits that it is entirely appropriate that all decisions in relation to the rights of asylum-seekers should be made in accordance with the requirements of natural justice. 

In this regard we are particularly concerned that the Common Law requirement of natural justice is excluded from the deliberations of the Refugee Review Tribunal by the proposed section 422B.  Amnesty International considers that the Refugee Review Tribunal should be obliged both to comply with the Common Law requirement of natural justice and to refrain from Wednesbury unreasonableness. 

In December 1999, in a case that remains current, the Refugee Review Tribunal member drew unfavourable inferences from an asylum-seeker’s not attending Roman Catholic Mass during periods in which he received Holy Communion as a Protestant. The Member’s reasoning appeared to be, that if a person, who has been for some years a practising Protestant, claims to have been in the past a devout Catholic, that claim is not be believed. 

Amnesty International submits that there should be an effective remedy against decisions of that character.

Amnesty International again thanks you for the opportunity to make a submission to this Inquiry, noting that due to the limited time frame given for submissions, at this time we have only been able to provide an Executive Summary. We would welcome the opportunity to expand on any of the points raised in this summary at any subsequent public hearings.
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