5 April 2002

The Secretary

Senate Legal and Constitutional Committee

Suite S1.108

Parliament House

CANBERRA   ACT   2601

Inquiry into the Provisions of the Migration Legislation Amendment (Procedural Fairness) Bill 2002 ("Bill")

I am writing to make a submission to the Committee concerning the above inquiry.  In particular, I will address:

· how the Bill impacts upon application of natural justice to immigration decisions; and

· the impact of these changes on decision making under the Migration Act.

Summary

My submission may be summarized as follows:

· The purpose of the Bill is to ensure immigration decision makers at the primary and tribunal stages do not have to consider common law notions of procedural fairness extraneous to a set of statutory procedures.

· The Bill is considered necessary to achieve this objective following the decision of the High Court in Miah
, where the Court unanimously held that subdivision AB did not expressly or implied exclude considerations of procedural fairness outside the steps set out in subdivision AB.  

· The Bill may be unnecessary if the High Court follows the same approach adopted in the recent decisions of Gyles J
 and Beaumont J
 in the Federal Court which held that the privative clause introduced by the Migration Legislation Amendment (Judicial Review) Act 2001 excludes natural justice as a ground of appeal in those cases.  There is no point in tightening the noose if the guillotine has fallen.

· The proper issue of concern with the Bill is whether it encourages good decision making under the Migration Act.  The Bill gives primacy to requirements of efficiency and certainty at the expense of fairness.  Fairness requires flexibility and flexibility cannot be codified.  So much is evident from the decisions of the High Court which have found certain decisions made under the 'codes' in the Migration Act - at both the primary and tribunal stages - to be inconsistent with notions of procedural fairness.

· The Bill will further impact on good decision making under the Migration Act by cementing the removal of court supervision of immigration decisions.   

· I would argue for the preservation of the existing codes of procedures as minimum guidelines for treating applications fairly and the preservation of any grounds of judicial review which survive the privative clause in s 474 of the Migration Act.

How the Bill impacts upon application of natural justice to immigration decisions

To understand how the Bill impacts upon procedural fairness under the Migration Act it is necessary to consider in more detail the recent decisions of the High Court in Aala
, Miah, Epeabaka
, and H
.

The Committee would be familiar with why the High Court has recently been first port of call for immigration decisions which allegedly deny procedural fairness: 

· the Migration Reform Act 1992 (removed natural justice as a grounds for judicial review before the Federal Court); 

· repealed s485(3) of the Migration Act (limited the Federal Court's jurisdiction to hear matters remitted from the High Court under s44 of the Judiciary Act 1903); 

· the High Court decision in Abebe v The Commonwealth
 (upheld the validity of the limitations upon the jurisdiction of the Federal Court involved in repealed ss 476 and 485);

· the High Court decision in Eshetu
 (overruled a line of Federal Court authority which had permitted natural justice as a ground of review by way of s420 of the Migration Act); and

· the High Court decision in Aala (held the denial of procedural fairness by a Commonwealth officer may result in a decision made in excess of jurisdiction in respect of which constitutional writs may issue under s75(v) of the Constitution).

In Aala, the prosecutor successfully sought orders quashing the decision of the Refugee Review Tribunal and requiring the Tribunal to redetermine an application to review the decision of the delegate to refuse the prosecutor's application for a protection visa under the Migration Act.  A number of questions arose from Aala, including: Do immigration decision-makers owe a constitutional obligation of procedural fairness?  Can it be legislated away?  Can it be used to circumvent statutory appeal procedures and limitations in immigration and refugee matters?   

More recent decisions of the High Court have explored the implications of Aala, including: Miah; Epeabaka; H.

Miah demonstrates that any obligation of procedural fairness arising by virtue of the availability of the constitutional writs under s75(v) may be legislated away either expressly or, with more difficulty, by prescribing the steps a Commonwealth officer must take in making a decision under a statute in such a way as to exclude a particular requirement of procedural fairness.   A look at the statutory regime under scrutiny in Miah - subdiv AB of Pt 2, Div 3 of the Migration Act - shows that what may appear as a comprehensive procedure for decision-making will not suffice to free a decision-maker from further consideration of procedural fairness. 

By way of context, a refugee seeking to remain in Australia must apply for a Protection Visa under s 38 of the Migration Act.  In order to be eligible for such a visa the applicant must satisfy the definition of a refugee set out in Article 1 of the Convention relating to the Status of Refugees 1951 as incorporated into Australia's domestic law by s 38.  The process for determining the grant of a Protection Visa is subject to subdivision AB of Pt 2, Div 3 of the Act, which is described in its heading as a "[c]ode of procedure for dealing fairly, efficiently and quickly with visa applications".  As Merkel J noted in Minister for Immigration and Multicultural Affairs v A (1999) 91 FCR 435 at 441, Parliament has been prescriptive in setting out those steps that the Minister and a visa applicant have to follow in relation to the provision of information about a visa application.

Section 29 of the Migration Act empowers the Minister to grant a non-citizen permission, known as a visa, to travel to or enter Australia and/or remain in Australia.  Subdivision AA of Div 3 deals with applications for visas, including Protection Visas.  Subdivision AB outlines the procedures for dealing with visa applications.  Subdivision AC deals with the grant of visas. The scheme of subdiv AB may be summarised as follows.  A visa applicant must communicate with the Minister in a prescribed way (s 52).  The visa applicant must also provide the Minister with certain information (s 53).  In determining whether to grant or refuse a visa, the Minister must have regard to all of the information in the application (s 54).  A decision to grant or refuse a visa may be made without giving the applicant an opportunity to make written or oral submissions (s 54(3)).  The applicant may, until a decision has been made, give the Minister any additional relevant information.  The Minister is however not required delay making a decision because the applicant might give, or has told the Minister of an intention to give, further information (s 55).  

An applicant may be invited to give additional information (s 56) and must be invited to comment on relevant information held by the Minister if the information was not provided to the Minister by the applicant (s 57).  Section 58 specifies how the applicant is to provide the additional information requested under s 57 or s 58.  If the applicant fails to provide the information, or comment on relevant information held by the Minister, in the time stipulated, the Minister may make a decision to grant or refuse to grant the visa without taking any action to obtain the additional information (s 62).  The Minister cannot refuse to grant a visa until the time for provision of further information or comment has passed (s 63).  

Section 65 provides that, after considering a visa application, if the Minister is satisfied that the criteria for the visa are satisfied, the Minister is to grant the visa, and if not so satisfied, the Minister is to refuse the visa.  Section 69, also found in subdiv AC, provides that non-compliance by the Minister with subdiv AB does not mean that a decision to grant or refuse a visa is not a valid decision but only means that the decision might have been the wrong one and might be set aside if reviewed.  Further, if subdiv AB is complied with, the decision-maker is not required to take any other action (s69(2)).

That was the statutory regime before the Court in Miah.  In Miah, the grounds upon which relief was sought under s 75(v) were, firstly, that the delegate failed, or constructively failed, to exercise his jurisdiction when he made his decision to refuse the grant of the visa, because he did not address the correct issue which arose for his determination.  Secondly, that the delegate's decision was made in excess of jurisdiction because the power to refuse to grant a visa was conditioned upon the observance of a duty to provide procedural fairness which was not fulfilled: namely, the duty to invite the prosecutor to comment upon a change of circumstances.

The first ground was based on the prosecutor's submission that the delegate had failed to apply the correct test in determining whether he was a refugee.  In particular, the prosecutor argued that the delegate should have considered whether the Bangladeshi government was willing to protect him as opposed to whether the government had the power to protect him (from religious fundamentalists).  The second ground was based on the delegate's failure to invite the applicant to provide additional information or comment on a change in circumstance of the country of origin - the elections in Bangladesh - that the delegate considered materially affected the prosecutor's claim to refugee status. 

Gaudron and Kirby JJ found in favour of the prosecutor on the first ground, whereas McHugh J thought it unnecessary to decide. Gaudron, McHugh and Kirby JJ, in separate judgments, found in favour of the prosecutor on the second ground.  Gleeson CJ and Hayne J (paras 25 and 55), dissenting, found in favour of the respondent on both grounds.  

The Court followed Aala in holding that failure to comply with the rules of natural justice by a delegate of the Minister in respect of a decision to refuse to grant a protection visa under the Act was regarded as acting in excess of jurisdiction, with the consequence that prohibition and certiorari in aid of prohibition would issue, as would mandamus, to compel determination of the application according to law: at 245 per Gleeson CJ and Hayne J, Gaudron J at 260-262, McHugh J at 274 and Kirby J at 290-292. 

The Court held that subdiv AB did not expressly or by implication amount to an exclusive code for decision-making that excluded further considerations of procedural fairness.  Furthermore, subdiv AB did not exclude the particular requirement of procedural fairness to offer the prosecutor an opportunity to respond to material that came into existence after the date of the application and which the delegate believed was adverse to the prosecutor's claim.  Gleeson CJ and Hayne J (dissenting) stated [at para 49]:

These provisions, read in the context of legislation which requires the decision-maker to give reasons, and entitles an unsuccessful applicant to a full review of the decision on the merits, evince an intention on the part of the legislature to prescribe comprehensively the extent to which, and the circumstances in which, the Minister or delegate is to give an applicant an opportunity to make comments or submissions, or provide information, in addition to the information in the original application or any supplementary information furnished by the applicant before a decision is made. That the provisions do not deal with other aspects of procedural fairness, such as rules about bias, does not suggest a contrary conclusion. Subject to the limited duty imposed by s 57 (which is not presently material), and the discretionary power given by s 56, the general provision is that contained in s 54(3): decisions may be made without giving an applicant an opportunity to make oral or written submissions. In the ordinary case, therefore, what an applicant is entitled to by way of a hearing is a consideration of the written information provided in the application.

However, Gleeson CJ and Hayne J did not go so far as to say that the subdiv AB was a code which excluded all considerations of natural justice.  In fact, at para 43 their Honours stated:

[T]here is a difference between a code of procedure for dealing with visa applications and a comprehensive statement of the requirements of natural justice. For example, the requirements of natural justice include absence of bias, actual or apparent, on the part of the decision-maker. Subdivision AB says nothing about that subject. It does not contain "plain words of necessary intendment" which exclude the rule against bias[9]. It is improbable in the extreme that Parliament intended that bias on the part of a delegate would not vitiate the delegate's decisions. The description of the provisions as a code of procedure is significant, but its significance should not be overstated.

In Epeabaka and H the Court then considered whether Part 7 of the Act (dealing with merits review by the Refugee Review Tribunal) amounted to a code excluding further considerations of procedural fairness.  In Epeabaka the Court rejected the Minister's submission that Part 7 excluded requirements of procedural fairness, in particular, the requirements concerning bias.  As in Jia
, it was accepted that a failure to observe the rules of natural justice would extend to cases in which apprehended bias is established.  In Epeabaka, a decision of a member of the Refugee Review Tribunal was challenged on the grounds of denial of procedural fairness because the member had published a provocative discussion of his work on his home page on the Internet.   The challenge failed on the merits.  On the other hand, in H the prosecutor successfully sought relief under s75(v) where the Tribunal member did not give the applicants an opportunity to present their claims without repeated interruptions from the Tribunal affirming its lack of belief in their claims.
  

What are the implications of these decisions?  Firstly, immigration decision-makers cannot assume that because the statutory decision-making regimes in the Migration Act have the form of a comprehensive code (eg headed 'code' and then mandating a number of steps in the decision-making process) that they exclude the requirement to consider the application of fairness to meet the circumstances of the individual case.  Secondly, and as a result, the legislature would have to expressly state the code was a comprehensive code for dealing with procedural fairness if it wanted to remove any necessity for a decision maker to look beyond the steps set out in the Act.

The Bill intends that immigration decision-makers may rely on the 'codes' in the Migration Act as if they were exhaustive statements of what 'fairness' requires in every circumstance.  To this effect, the Bill expressly states the codes are exhaustive statements of what procedural fairness requires in each case thereby effectively removing judicial examination of decisions based on common law notions of procedural fairness. 

The impact of these changes on decision-making under the Migration Act

The threshold issue is whether the Bill will make any change to decision-making under the Migration Act that has not already been achieved by the privative clause introduced by the Migration Legislation Amendment (Judicial Review) Act 2001.  If the effect of the privative clause is to exclude procedural fairness as a ground of judicial review I can see no reason for the current Bill.  There is no point in tightening the noose if the guillotine has fallen.  If there is uncertainty as to what grounds within procedural fairness, if any, survive the privative clause it would appear a more prudent path to wait until this had been clarified by the High Court before introducing what may be unnecessary legislation. 

The impact of this Bill on immigration decisions only remains a live issue if the High Court holds the privative clause not to exclude natural justice as a ground of judicial review.  Recent decisions of Gyles J and Beaumont J in the Federal Court suggest the privative clause introduced by the Migration Legislation Amendment (Judicial Review) Act 2001 is constitutionally valid and excludes natural justice as a ground of appeal in those cases.  In NAAX Gyles J stated (at para 35):

I accept the substance of the submissions of the Solicitor General.  In my opinion, s 474 [the privative clause provision] operates according to its terms, which are inconsistent with the existence of implied duty to afford procedural fairness by supplying information going beyond the requirements of Div 4 of Pt 7 of the Act, no matter upon which theory any such implication would be drawn. 

Beaumont J in NABM agreed with the decision of Gyles J in NAAX, stating: 'There is no scope for reading into the provisions of Part 7 of the Act as it now stands an implied duty of procedural fairness, breach of which can provide a basis for review on the grounds of jurisdiction error.'

What is the impact of the Bill if the privative clause is held not to exclude natural justice as a ground of judicial review?

The proper issue of concern with the Bill is whether it encourages good decision-making under the Migration Act.  The Explanatory Memorandum to the Bill refers to the Migration Reform Act 1992 which introduced codified decision making procedures under the Migration Act.  The Second Reading Speech by the Minister to that bill stated codification '…will provide a fair and certain process with which both applicant and decision maker can be confident.  Decision makers will be able to focus on the merits of each case knowing precisely what procedural requirements are to be followed.  These procedures will replace the somewhat open-ended doctrines of natural justice and unreasonableness.'  Again, in the Explanatory Memorandum to that bill (para 51) it was stated that subdiv AB aims to '…replace the uncodified principles of natural justice with clear and fixed procedures which are drawn from those principles.'

In 1999, a similar codified regime was introduced into the procedures of the Migration Review Tribunal and the Refugee Review Tribunal.  The Second Reading Speech by the Minister upon introduction of the bill in December 1998 stated:

The bill also includes certain safeguards for applicants by introducing a code of procedure for both the Migration Review Tribunal and the Refugee Review Tribunal which is similar to that already applying to decisions made by the department.  This code includes such matters as the giving of prescribed notice of the timing for a hearing, and a requirement that applicants be given access to, and time to comment on, adverse material relevant to them.

The obvious intent of codification is to not only ensure efficient and quick decisions, but also fair decisions.  The codified procedures in the Migration Act were designed to protect the interests of applicants by prescribing things the decision maker must do.  The effect of the High Court decision in Miah was to clarify the legislature's intent that this was a minimum requirement.  

The Explanatory Memorandum to the current Bill assumes codification does in fact protect the interests of applicants.  In other words, it is assumed the minimum requirement of the codified procedures is enough in all cases to ensure procedural fairness.  But there have been a number of cases where this has been shown to be too optimistic an assessment.  How many times has the codified procedures in the Migration Act been amended to improve procedural fairness for applicants in light of adverse judicial findings?  Would the codified procedures as they currently stand prevent another circumstance like those in Miah or H?  It is worth recalling that Gleeson CJ and Hayne J in Miah [at para 43] noted the rule against bias was not covered in subdiv AB of the Act.

In my opinion, the Bill gives primacy to requirements of efficiency and certainty at the expense of fairness.  Fairness requires flexibility and flexibility cannot be codified.  Fairness requires more than following a set of steps; it means adopting and adapting a spirit of fairness to the circumstances of the case before the decision maker.  The codes under the Migration Act should be viewed as the minimum protection provided to applicants.  So much is evident from the decisions of the High Court referred to above which have found certain decisions made under the 'codes' in the Migration Act - at both the primary and tribunal stages - to be inconsistent with notions of procedural fairness.

Issues surrouding the judicial review of immigration decisions have been comprehensively canvassed in the Committee's Report on the Migration Legislation Amendment (Judicial Review) Bill 1998.  I would merely note at this point that the current Bill should not be viewed as an attack on the judiciary but an attack on good decision making under the Migration Act.  The Bill does not erode the express Constitutional role of the judiciary.  The Court accepts in Miah that the legislature may by express legislative intent limit procedural fairness to a set of procedures like that set out in subdivision AB.  However, the Bill will further impact on good decision making under the Migration Act by cementing the removal of court supervision of immigration decisions.  Court supervision is especially required under the Migration Act because of the complex issues involved in determinations, particularly regards applications for protection visas, and because of the dire consequences of unfair decisions or practices going uncorrected.  

Conclusion

In conclusion, I would argue for the preservation of the existing codes of procedures as minimum guidelines for treating applications fairly.  The issue of judicial review on the basis of procedural fairness hangs on the High Court's interpretation of the privative clause in s 474 of the Migration Act.  However, based on my conclusions, I would argue for the preservation of any grounds of judicial review which have survived the privative clause.  Judicial review should be viewed as an essential mechanism for ensuring  quality and fairness in administrative decision making - not as an unwelcome and costly incursion.

I thank the Committee for the chance to participate in the Inquiry.
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