The Secretary

Senate Legal and Constitutional Committee

Room S1.108

Parliament House

CANBERRA  ACT  2600

Dear Secretary,

I refer to your request for input from the Department in relation to the following Bills before the Committee:

· the Migration Legislation Amendment (No. 1) Bill 2002; and

· the Migration Legislation Amendment (Procedural Fairness) Bill 2002.

Our answers to your two questions are contained in Attachment A to this letter.

I trust that the attached comments will be of assistance to the Committee.

Yours sincerely

Douglas Walker

Assistant Secretary

Parliamentary and Legal Division


May 2002

Attachment A

Question 1 – Migration Legislation Amendment (No. 1) Bill 2002

Item 2 of Schedule 3 to the Bill – new subsection 33(11)

1. Item 2 of Schedule 3 to the Bill provides that the rules of natural justice do not apply to the making of a declaration by the Minister that it is undesirable for a person or class of persons to travel to and enter Australia, or remain in Australia.  This amendment is a clarification of how an existing provision in subsection 33(9) of the Migration Act 1958 operates.

2. The Victorian Bar has expressed concern about the amendment.  Their concern is that the Minister may use adverse intelligence reports without giving the affected person a chance to rebut those reports.  In particular, the Victorian Bar is specifically concerned about the situation where such information may be provided by countries with undemocratic regimes that regularly commit human rights violations.

3. The Department provides the following comments in relation to the Victorian Bar’s concern.

4. Section 33 of the Act provides that there is a class of temporary visas to travel to, enter and remain in Australia to be known as “special purpose visas”.

5. These visas are designed to provide lawful status to non-citizens who need to travel to, enter and remain in Australia but to whom Australia’s standard visa regime and immigration clearance processes are taken not to apply.  It is also a visa that needs no application but is granted by operation of law to particular categories of people for the duration of that particular purpose of stay in Australia.  

6. This is a concessional visa arrangement unlike any other – certain non-citizens simply get the visas by virtue of their membership of particular classes of people.  There is no assessment of their individual circumstances, no visa application form that is completed and no declaration made by the non-citizen about their health or character before they are taken to have a visa.

7. The kinds of people to whom special purpose visas apply are, for example, airline and ship’s crew, members of certain military forces, guests of Government, transit passengers from certain countries and members of the Royal Family.  The main users of the special purpose visa scheme are crewmembers of commercial aircraft and ships, who may come to Australia frequently but generally only stay for very short periods of time.

8. Under subsection 33(9) of the Act, the Minister may make a written declaration, for the purposes of section 33, that it is undesirable that a person, or any persons in a class of persons, travel to and enter Australia or remain in Australia.   The effect of such a declaration is that the person is no longer the holder of a special purpose visa, and is instead subject to the normal visa regime provided for under the Act.

9. This provision provides a balance to the generous nature of this concessional visa scheme and is an important component of Australia’s border protection arrangements.

10. The amendment contained in item 2 of Schedule 3 to the Bill is necessary to ensure that quick action can be taken to protect the Australian community from persons who pose a threat to the safety and security of the community.  For example, if a person travelling to Australia on a special purpose visa was found to present a risk to national security it would extremely important to be able to make a declaration under subsection 33(9) to immediately stop the person from entering Australia.  

11. This amendment provides a general alignment between the process for excluding non-citizens of concern from this concessional visa scheme, and that for cancelling substantive visas on character grounds (under section 501 of the Act, the rules of natural justice do not apply in relation to the Minister making a decision that it is in the national interest to cancel a person’s visa on character grounds).  In both schemes there will be provision for the Minister to act immediately where the character of the non-citizen is at issue and a risk to the safety of the Australian community is present.

12. The Department submits that the ability of the Minister to act immediately and decisively to exclude a person of concern from this concessional visa arrangement is both an important border security issue and a key to ensuring the integrity of the overall scheme. 

13. It is important to note that although the rules of natural justice will not apply in relation to the making of a subsection 33(9) declaration, the person will still be able to apply for another substantive visa.  The bar on visa applications found in section 48 of the Act that applies to non-citizens whose visa is cancelled whilst they are in Australia, does not apply where the person has lost their special purpose visa through such a declaration.

14. In some cases the former special purpose visa holder may also have held another substantive visa at the time his or her special purpose visa ceased to be in effect – for example an airline crew-member might also hold a visitor visa for Australia.  In this case, the codified procedures in the Act that apply to the various cancellation powers would apply if the Department sought to cancel this other substantive visa.

15. Finally, as a matter of policy, the Minister may also revoke a declaration made under subsection 33(9) in order to allow a person to again be the holder of a special purpose visa.  This could occur where it was found that the adverse information provided by a country was incorrect. 
Question 2 – Migration Legislation Amendment (Procedural Fairness) Bill 2002

16. The Victorian Bar has expressed concern about a statement that the Departmental instructions for decision-makers are not always followed.  In particular, it asks what recourse is left to an affected person if the code of procedure or instructions are not followed.

17. The Department provides the following answer to this question.

18. The codes of procedure that are contained in the Act reflect the balance that needs to be taken between the need to provide for fair procedures and expediency in decision-making.  Expressly providing that the codes of procedure in the Act are an exhaustive statement of the natural justice “hearing rule” does not permit decision-makers to perform their functions arbitrarily or unfairly.

19. Blatant breaches of the codes of procedure and / or departmental instructions such as where (for example) a decision-maker is actually biased, performs their functions fraudulently or intentionally fails to follow the codes of procedures under the Act are not protected by the privative clause.  In such cases relief is available to the person affected by the decision in the Courts.  It is settled law that privative clauses cannot protect or validate a decision unless the decision-maker has made a bona fide attempt to exercise his/her power.
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