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Faculty of Law

Wednesday, July 16, 2003

Louise Gell

Acting Secretary

Legal and Constitutional Committee

Australian Senate

Parliament House

Canberra ACT 2600

By email legcon.sen@aph.gov.au
Dear Ms Gell

Inquiry into Migration Legislation Amendment (Sponsorship Measures) Bill 2003

I apologise for the extreme brevity of this outline in response to the Bill. I would be pleased to expand on any of the points raised. 

While it appears that the main focus of the Explanatory Memorandum is directed to temporary business entry my primary concern about the Bill is that there is no differentiation between temporary business entry and family migration in the proposed legislative scheme.  

I believe the Bill has the capacity to undermine the existing legislative scheme that provides for Australians to sponsor their immediate family to Australia in the Family Stream of the migration program
 and for Australians to sponsor their relatives to Australia for shorts visits.  

Valid visa applications  

For a visa application to be valid, the application must comply with the requirements of the Migration Act and Migration Regulations
. 

The Bill provides for criterion to be prescribed
 for an application to be valid 
.  

Applications that are not valid are not visa applications and will not be considered.
  

While section 338 of the Migration Act sets out the kinds of decisions that can be reviewed by the Migration Review Tribunal
,  the rule of thumb is that if an applicant is sponsored by an Australian family member for a family visa or for a visitor visa then the decision is reviewable by the Tribunal. 

If the application is not valid there can be no review of the decision by the Tribunal.   There may be limited judicial review if the decision to refuse the sponsorship can be shown to be infected by jurisdictional error
.

Current legislative scheme relating to sponsorship of family members

My concern is that the Bill makes provision to add requirements to the valid visa criteria, such as financial requirements,  that could potentially go to the heart of an Australian’s right to sponsor their family and which, given the existing legislative scheme,  are unnecessary in the context of family migration and sponsorship of close family visitors to Australia.  

One  reason for opposing  the amendments is that they are unnecessary. The concept of sponsorship is already provided for in the Regulations. 

For example, an Australian citizen or permanent resident seeking to sponsor his or her husband, wife, de facto or interdependent partner   “undertakes to assist the applicant, to the extent necessary, financially and in relation to accommodation” for a period of 2 years from the date of grant or entry to Australia.
 

There is a requirement that sponsorship be approved at the time of application and the time of decision. 
The legislation does foresee situations where sponsorship may not be approved. In these situations, the decision to refuse the visa based on failure to meet the sponsorship requirement is reviewable at the Migration Review Tribunal. 

Assurance of Support Scheme

The Assurance of Scheme already provides a mechanism where the departmental delegate may require an additional guarantee ensuring  the financial stability of a visa entrant.
 The decision to request an assurance of support is discretionary in relation to immediate family visas
. If an assurance is requested and not provided then the visa can be refused. The decision to request an assurance is reviewable by the Migration Review Tribunal. 

The Immigration Review Tribunal (now the Migration Review Tribunal) has the power to review decisions to request assurances of support.  In the landmark case of Re Cocozza, concerning the decision to refuse a spouse visa, the Tribunal member, Joseph Italiano said: 

  “The Act and Regulations when addressing the spouse visa class acknowledge fundamental rights of Australian citizens and permanent residents to be assisted by the State or at least not to be hindered by it, in founding families of their choice. It places upon the spouse and dependents less onerous hurdles than on other visa classes so as to effect family unity acknowledging the societal and individual benefits of its cohesion”. 

My concern is that the Bill would allow for unreasonable hurdles to be placed on Australians who seek to sponsor their immediate family members to Australia and the decision not to approve a sponsor would be unreviewable by the Migration Review Tribunal. 

I have noted the proposals to amend section 338 but am unclear as to whether this amendment will overcome the difficulties raised.

 I am concerned that the review mechanisms proposed will take no account of situations where the sponsor for the visa applicant has withdrawn the sponsorship in specific situations. An example of this could be where  domestic violence has occurred in the relationship.  Sponsors typically withdraw the visa sponsorship where there have been claims of domestic violence by the visa applicant. The domestic violence provisions were enacted specifically to protect visa applicants where they had been treated victims of domestic violence
 and it would surely be an unintended consequence to disadvantage victims of domestic violence. 

I will be on leave for the next few days, returning 22 July 2003

Yours sincerely

Jennifer Burn

Lecturer

Faculty of Law

�Planning levels for the family stream of the migration program are set out in the Minister’s Media Release – see    � HYPERLINK "http://www.minister.immi.gov.au/media_releases/media03/r03018.htm" ��http://www.minister.immi.gov.au/media_releases/media03/r03018.htm�





� See section 46 of the Migration Act, regulation 2.07 and Schedule 1 of the Migration Regulations


� “Prescribed” is defined as Prescribed in the regulations : section 5 of the Migration Act


� See section 140C of the Bill


� Section 65. Decision to grant or refuse to grant visa


� See section 338 Migration Act – MRT Reviewable Decisions


� See section 338 Migration  Act.


� See section 474 and S157 High Court of Australia.


� see regulation 1.20


 see regulation 1.20(2)©


� see for example, the provisional spouse visa (subclasses 309 and 100) – where an Australian seeks to sponsor their husband, wife or de facto partner to Australia. In relation to time of decision criteria:  309.213 refers to the sponsorship criteria at the time of application and 309.221 at the time of decision “The applicant continues to satisfy the criterion..)   


� See Section 504 of the Migration Act;  the Minister’s Direction,  Direction  No. 10, Migration Act 1958, Direction under section 499, Assessment of required assurances of support; and the Migration Regulations - Subdivision 2.7.2 - Assurances of support given in relation to applications lodged after 19 December 1991.


� Such as visas for r husbands, wives, de facto partners and interdependent partners, fiancés and children. 


�Decision of Mr Joseph Italiano,  Re Cocozza, V91/00552 [1991] IRTA 313 (2 September 1991) – page 6 of 7. 


� Migration Regulations - Division 1.5 - Special provisions relating to domestic violence
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