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Submissions regarding the Migration Legislation Amendment (Migration Agent’s Integrity Measures) Bill 2003
for further information contact Suhad Kamand

Thursday, November 20, 2003
Set out below are our submissions to the Senate Legal and Constitutional Legislation Committee Inquiry regarding the Migration Legislation Amendment (Migration Agent’s Integrity Measures) Bill 2003 (‘Bill’). 

About the Immigration Advice and Rights Centre

The Immigration Advice and Rights Centre (IARC) is the only community legal centre in New South Wales specialising in the provision of non-profit advice, assistance, education, training, and law and policy reform in immigration law. IARC provides free and independent advice to almost 5,000 people each year and a further 1,000 people attend our education seminars annually.  IARC also produces The Immigration Kit, a practical guide for immigration advisers, and conducts education/information seminars for members of the public. Our clients are low or nil income earners, frequently with other disadvantages including low level English language skills. 

IARC was established in 1986 and since that time has developed a high level of specialist expertise in the area of immigration law. We have also gained considerable experience of the administrative and review processes applicable to Australia's immigration law. Since 1986 IARC has used its expertise to make contributions to legal and policy discussion with a view to reforming the area of migration law and assistance so as to make it more accessible to those it affects. 

IARC’s concerns regarding the Bill

IARC’s comments in respect of the Bill relate namely to: 

(a) Division 3AA – Disciplining Registered Migration Agents for engaging in vexatious activity (ss 303AB – ss306AG); 

(b) Subdivision B – Engaging in Vexatious Activity (ss311G – 311P); and 

(c) Notification of giving Immigration Assistance (ss312A and 312B).

We will deal with items (a) and (b) together under heading 1 below. Item (c) will be dealt with under heading 2 below. 

Our comments in relation to the Bill are made bearing in mind the stated objectives of the regulatory regime which the Bill is intended to promote. Those objective are namely to: 

· Maintain and strengthen consumer protection; and 

· Contribute to the integrity of the migration and humanitarian programs by promoting an ethical and competent migration advice industry

IARC supports those objectives and welcomes measures which have the effect of furthering those objectives. We are concerned, however, that the effect of the provisions discussed below do not further those stated objectives, and have the potential to impact negatively on those that the regulatory regime intends to protect.
1 Vexatious Activity

1.1
Refusal Rates

1.1.1
Vexatious activity of migration agents is dealt with in:

· Division 3AA,  Disciplining Registered Migration Agents for Engaging in Vexatious Activity (sections 306AB- 306AM); and 

· Subdivision B – Engaging in Vexatious Activity

of the Bill. ‘Vexatious activity’ is assessed in terms of prescribed refusal rates, and is calculated in accordance with the ‘Method Statement’ set out in section 306AC of the Bill (‘Method Statement’). 
1.1.2
IARC is concerned that assessing ‘vexatious activity’ purely in terms of a ‘refusal rate’ is arbitrary and inappropriate. Such an approach will, in our view, do nothing to further the overall objectives of the regulatory regime, and will negatively impact on the most vulnerable consumers of immigration advice and assistance. In particular, the ‘refusal rate’ approach will: 

(a) encourage migration agents to accept clients only if they have strong cases which fall neatly within prescribed visa criteria, leaving without representation potential clients who have complex and compassionate circumstances. This is a particular concern in relation to protection visa applicants and in relation to applications lodged in order to access ministerial intervention; 

(b) result in high refusal rates for agents who assist protection visa applicants from countries where there has been a change in government, such change resulting in those applicants no longer satisfying the criteria for the grant of a protection visa. Those agents, including those who act on a non-commercial basis, will be deemed to have engaged in vexatious activity by virtue of a high refusal rate brought about by circumstances beyond their control;

(c) disproportionately impact on agents who assist a small number of clients. Such agents will more readily exceed the prescribed ‘refusal rate’ threshold. For example, a non-commercial advisor who acts for 1 or 2 clients a year, and has those applications rejected, will have a 100% refusal rate. This is an exaggerated example selected to illustrate that the ‘refusal rate” assessment of vexatious activity will yield distorted results which are not indicative of dealings of unscrupulous migration agents, and not in keeping with the stated objectives of the Bill.  Whilst the method statement in section 306AC of the Bill does allow the Minister to prescribe a minimum number of applications in respect of which an agent has given immigration advice or assistance before the ‘refusal rate’ can be calculated, it is unclear how this minimum number will be calculated, and what criteria or guidelines, if any, will be applied. 

1.2
Applications made in order to access ministerial intervention

1.2.1
The Method Statement sets out the steps by which ‘refusal rates’ and, therefore, vexatious activity, is calculated. The method of calculation does not exclude applications made in order to access Ministerial intervention
. This, unfortunately, will result in those with genuinely compassionate circumstances having extreme difficulty accessing immigration assistance and advice, as migration agents would be reluctant to accept cases that my increase their refusal rate. 

1.2.2
Whilst some unscrupulous agents may abuse Ministerial intervention arrangements in order to allow their clients to stay in Australia, and charge their clients for doing so
, this concern is not relevant to non-fee charging agents who have nothing to gain from abusing available processes, or to the majority of commercial agents who conduct their practice with competence, integrity and honesty. 

Whilst the Department expresses the view that: 

If the proposed sanctions cause agents to think more carefully before lodging abusive Ministerial intervention requests, this would be a good result.

We submit that that is not the only result. Given that what is considered an ‘abusive Ministerial’ is left open to interpretation, and that the only certainty is that under the Bill a rejection is indicative of a vexatious application, the result is that genuinely compassionate cases, with circumstances which do not fit neatly into the prescribed visa criteria, will be left without access to representation. 

1.2.3
Whilst the Explanatory Memorandum for the Bill states that: 


The thresholds will allow some scope for such cases to be tested
,

it is unclear how, and provides little comfort for migration agents whose livelihood would be compromised if they exceed the prescribed refusal rate. 

IARC’s recommendation

IARC’s view is that the ‘refusal rate’ assessment of vexatious activity does nothing to further the stated objectives of the regulatory regime. If however, this approach to vexatious activity is passed, it should, at the very least, expressly exclude from the “refusal rates” any applications which are stated, either on the application form or a covering letter, to be made in order to access ministerial intervention. 

1.3
Other comments in relation to the Method Statement

1.3.1 The steps prescribed in section 306AC are silent in relation to the approach that will be taken in respect of a refused application where more than one migration agent has provided immigration assistance or advice. It is unclear, in those circumstances, which migration agent will be held responsible for the refusal. 

2 NOTIFICATION OF GIVING IMMIGRATION ASSISTANCE TO VISA APPLICANTS

2.1 The notification provisions are set out in section 312A and 312B of the Bill. Our comments relate to both sections 312A and 312B, however our analysis refers expressly to section 312A which provides: 

(1) If a registered migration agent gives immigration assistance to a visa applicant in relation to the visa application, the agent must notify the Department in accordance with the regulations and within the period worked out in accordance with the regulations. 

2.2 The Bill makes a failure to notify the Department in accordance with this provision an offence of strict liability, with a failure to comply attracting a penalty of $6,000. 

2.3 General comments

2.3.1 This section creates strict liability in relation to an ill defined obligation (eg, how is a ‘visa applicant’ defined?  What if the immigration assistance provided does not result in a valid visa application? Does this section still apply?)

2.3.2 The particulars of the notification required is left to be identified in the regulations, making this section potentially far reaching, onerous and administratively cumbersome. 

2.4 Principles of confidentiality and privilege

2.4.1 Section 312A is particularly problematic for solicitors who are also required to maintain legal professional privilege. Our primary concern, however, is that this notification requirement flies in the face of the principles on which client/solicitor privilege is based, namely, to: 

(a) protect a client’s right to have the confidentiality of his/her affairs maintained; 

(b) preserve the relationship of trust between an advisor and client; 

(c) facilite an environment of openness between the advisor and client, enabling the advisor to provide comprehensive advice, confident that the client has made full disclosure of all relevant information. 

Clients will be reluctant to make full and frank disclosure to their advisors if that information is required to be notified to the Department. This will result in advisors being unable to properly advise clients, and will compromise the standard and comprehensiveness of advice the agent is able to provide. 

2.5 Administrative costs

2.5.1 The extent of the particulars an agent will be required to provide in a notice is yet to be prescribed. 

2.5.2 As a non-profit organisation with limited resources, IARC is concerned at the potential administrative costs which may be involved in complying with these notification provisions. Even if the particulars required are minimal, if IARC is required to notify the Department of all telephone and drop-in advice clients it assists, the administrative costs are potentially onerous. 

2.5.3 As a community legal centre, IARC is already required to provide to the Commonwealth comprehensive reports in relation to the services it provides. At best, notification requirement under this Bill duplicate that process, and in addition, demand further administrative costs. While commercial agents may be able to increase their fees to accommodate the increased compliance costs of the migration agents regulatory regime (further disadvantaging consumers of that service), non-commercial agents cannot. 

2.5.4 IARC is also concerned that the administrative costs of notification, in addition to the administratively cumbersome and costly CPD initiatives recently introduced, will provide a further disincentive for those intending to practice as non-commercial agents, and a disincentive for those currently practicing in such a capacity to continue to do so. 

2.5.5 As at 30 June 2003, only 8.8% of migration agents (271 out of 3,084) acted on a non-commercial basis. The percentage of agents acting on a non-commercial basis continues to decline. Measures which increase the administrative costs of acting as a migration agents contribute largely to this trend. It is unfortunate if, as a consequence of tightening the grip of the regulatory regime in order to make unscrupulous agents accountable, the increased administrative costs:

(a) are passed on to consumers; or

(b) where those costs cannot be passed on because the agent acts on a non-commercial basis, the service is curtailed, or the agent ceases to act on a non-commercial basis. 

3 Summary and conclusion

IARC would like to emphasise that non-commercial agents have nothing to gain from abusing the immigration processes, yet they are burdened with compliance costs which are intended to regulate a small number of unscrupulous operators who abuse the system and exploit vulnerable consumers for their own profit. Non-commercial agents and their clients, disadvantaged members of the community who cannot access alternative immigration assistance, suffer disproportionately from increased costs and administrative requirements. 
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� Explanatory Memorandum, Migration Legislation Amendment (Migration Agents Integrity Measures) Bill 2003, p28


� whilst the step 3 of the Method Statement in section 306AC of the Bill states that the number of  ‘refusals’ will be calculated to include the ‘number of decisions to refuse to grant a visa which are still standing at the end of all the proceedings(including any appeals),’ it is unclear, and, on its face, unlikely, that successful requests for Ministerial intervention will be taken into account. The Explanatory Memorandum does not shed any additional light on this. 


� This is a concern of DIMIA and is noted on page 46 of the Explanatory Memorandum, 


� ibid, p 46


� ibid at p 41





4
1

_1128335190.doc
[image: image1..pict]


