In response to the Committee's invitation I make the following submissions in relation to the Migration Amendment (Agents Integrity Measures) Bill 2003:
 

1. I strongly object to the provisions of the bill contained in Division 3AA and to aspects of the reporting obligation contained in the bill.  I otherwise support the remaining provisions of the bill. 

2. Much of my work over the past 8 years has been as a provider (via Macpherson + Kelley - Lawyers) of services under the IAAAS (Immigration Advice and Application Assistance Scheme) to refugees.  We handled literally thousands of cases under that scheme.  Initially, my clients were people who arrived in Australia by boat and who were held in detention.  Most of these clients were successful in their applications and were granted subclass 785 visas (TPVs). They are now living in the community and most are in employment. 

3. Over the past 6 months clients who were previously granted TPVs (mostly Afghan Hazaras), have been returning to me for further assistance in connection with applications lodged by them for permanent protection visas.  DIMIA has informed them that their applications are currently under consideration and they have been invited to provide further information to support their claims for protection before decisions are taken on their cases.  
4. I have been providing assistance to these clients, not under the IAAA Scheme (because, as many are now working they do not now qualify for assistance under that scheme), but as private clients.  I have assisted approximately 80-90 such clients during the last 6 months. 

5. Gradually, DIMIA has been making decisions on these cases and, to date, not one of them has been successful.  I am now anticipating that DIMIA will refuse all of the Afghan cases and this will mean that they will then take their cases to the RRT where they will stand a much better chance. 

6. DIMIA is claiming that conditions in Afghanistan have improved to the extent that it is now safe for my clients to return to Afghanistan without fear of persecution.  This is strongly contested by my clients because of continuing reports of fighting and ethnic unrest thoughout the country.  An indication of the true position in Afghanistan can be gained from reading a recent 101 page report published by Human Rights Watch entitled "Killing you is a very easy thing for us" (attached). 

7. The point I am making here is that despite having strong cases, decisions made on these visa applications at the primary level by DIMIA case officers is likely to result in a failure rate of almost 100%.  This would mean I would be automatically branded as someone who was responsible for assisting applicants with 'vexatious' applications and leave me liable to a suspension for 12 months.  Noone could seriously argue that protection applications by Afghans in the present climate are 'vexatious'.  I am not aware of any primary applications through any agency (RILC, RACS etc) being successful to date. 

8. I note that the Government, in drafting the legislation, must have been concerned about the possible impact it would have on IAAAS applications because it has exempted such cases from the operation of the proposed Act.  However, the problem with legislation of this kind is that it does not allow for exceptions generally, and anomalies and unfair consequences of the kind I have mentioned, will be common.  
9. A system based on a formula can really only be justified in circumstances in which an agent can be held completely responsible for the failure of an application.  I have practised law for almost 40 years and have been an immigration law practitioner for approximately 15 years.  In my experience visa applications fail for a variety of reasons, many of them not within the control of an agent.  For example, health and character issues may result in refusal.  An application may be refused because a client may fail to respond to questions put to him or her by DIMIA.  An applicant may fail to meet deadlines imposed by the Department for the provision of further information.  An applicant or family members may die.  Government policy might change. DIMIA may apply such pressure to their case officers that they are not willing to follow their better judgement and grant protecton visas to people like the Afghans I have mentioned.  A client may suffer financial loss and be no longer able to satisfy asset or income requirements for the grant of a visa.  In a spouse case, the spousal relationship may cease.  A client may fail to provide an agent with a necessary Assurance of Support or bond.  In the case of visitor visas from certain countries, an increase in overstay rates may lead to an increased number of refusals. These are just a few of the many reasons why an application may fail, none of them the fault of an agent. 

10. A system aimed at vexatious applications must clearly identify what is meant by 'vexatious'.  The word 'vexation' is defined by the Shorter Oxford English dictionary as, "The action of troubling or harassing by aggression or interference."  The word, "Vexatious" is defined as, "Causing or tending to cause vexation.  Of legal actions: Instituted without sufficient grounds for the purpose of causing trouble or distress."  Clearly, the applications I am handling, and those of others that fail for the reasons mentioned in para 9 are not 'vexatious' within these definitions.  To the extent that it will impact on applications that are made in good faith and without any intention to cause vexation, the provisions of the Bill are unjustified. 

11. The Bill is drafted in such a way that the Minister may, in her discretion, decide not to refer a matter to MARA.  This may be the response that is given to the Committee by the Government in reply to objections like mine.  However, the point I would make strongly is that punitive provisions like those in the Bill should not be left to the discretion or whim of a Departmental officer or of the Minister herself.  Such a trend is unhealthy and out of character with Australian concepts of fair play.  Furthermore it is a system that is liable to abuse.  Law enforcement, and the imposition of penaties involving a person's livelihood should be a matter for law enforcement agencies and for the judiciary. 

12. I am also opposed to the terms of the requirement in the Bill to report the giving of advice to a client.  There are confidentiality issues here of course but my main concern is the uncertainty about when the obligation will arise. Every day I answer telephone enquiries and emails from potential applicants. Am I expected to report all of these to DIMIA?  If not, at what point will the obligation arise?  At present, an agent may lodge a 956 form with an application.  This would seem to me to be the approprate way to handle the reporting obligation.
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Mr Michael Thornton informed the Committee on Monday 20 October 2003 that the following members of the Migration Institute of Australia wished to advise that they support Submission No. 2.
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