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LAW COUNCIL OF AUSTRALIA and

LAW INSTITUTE OF VICTORIA 

IN THE MATTER OF THE MIGRATION LEGISLATION AMENDMENT (MIGRATION AGENTS INTEGRITY MEASURES) BILL 2003

MEMORANDUM OF ADVICE

1. I advise the Law Council of Australia (the LCA) and the Law Institute of Victoria (the LIV) in respect of the provisions of the Migration Legislation Amendment (Migration Agents Integrity Measures) Bill 2003 (the Bill), particularly the implications of the Bill for migration agents who are legal practitioners, including in respect of the following:

a. Legal professional privilege.

b. Client confidentiality.

c. The principle against self-incrimination.  I note in this regard the “Alert Digest” of the Committee, where this issue has already been considered, and where the conclusion has been reached that the Bill does not unreasonably encroach on the principle.

d. The “vexatious activity provisions” (new Division 3AA of Part 3).

e. The implications of referral by the Minister to the Migration Agents Registration Authority (the MARA) in respect of “vexatious activity”, which result in the MARA having to take mandatory disciplinary action (clause 306AG). 

f. The appropriateness of the regulation by the MARA of legal practitioners practising as migration agents.

g. Any other critical issues and their potential effects on migration agents who are legal practitioners.

2. This memorandum is in support of the hearing of the Senate Legal and Constitutional References Committee (the Committee), this evening, concerning the submissions of the LIV and the Immigration Lawyers Association of Australasia (the ILAA).
3. The oral submissions will follow the written submission of the ILAA and LIV to the Committee of 20 October 2003.  The LCA joins in making those submissions.  The function of this memorandum is to expand on points to be made to the Committee.  The points may be augmented by further written submissions, as appropriate.

Issue 1 – the “vexatious activity provisions” – possible constitutional invalidity

4. In my opinion, the new Division 3AA may well be open to constitutional challenge.  The Explanatory Memorandum notes, at p 41, the advice of the AGS flagging that the possible effect of the Bill of reducing the number of agents prepared to give immigration assistance may be argued to amount to an impermissible fetter on the freedom to communicate about immigration matters

5. I contest the bold conclusion by the AGS that there won’t be an impermissible fetter if the percentage refusal rate is set high enough.  Upon even superficial analysis, the Bill’s “chilling effect” on the freedom to communicate appears so obvious that the Bill plainly is at risk of being held to contravene the implied constitutional freedom of communication.
6. The scheme of the provisions is as follows:

6.1 Clause 306AC(1) provides that the Minister may refer an agent to the MARA for disciplinary action if the agent has a “high refusal rate” in relation to a visa class.  Clause 306AE provides that the Minister must give the agent written notice before referring the agent to the MARA.  The agent has a period of 14 days in which to make submissions to the Minister.  The Explanatory Memorandum, at p 34, states that the kinds of submissions that may be made are that certain “refusals” which have been counted as part of the “high refusal rate” not be included, because, eg, they arose out of the inability of the client to satisfy certain criteria at the time of the decision, despite the client satisfying those same criteria at the time of the application.

6.2 Subject to consideration of the submissions by the agent, if the Minister decides to refer the agent to the MARA, under clause 306AG the MARA must (has no discretion not to, despite being the supposedly regulatory body for agents) take disciplinary action.  The disciplinary action itself, it may be said, is very severe and almost draconian, even for a first referral (suspension of registration for 12 months).

6.3 Subject to the Minister subsequently deciding that the mandatory decision of the MARA should be revoked, clauses 306AH and 306AI, and subject to review to the AAT of the Minister’s decision to refer the agent to the MARA, clauses 306AJ and 306AK, (and subject to the discretion of the Minister not to proceed with the referral to the MARA in the first place), the “vexatious activity provisions” may be said to result in mandatory and severe disciplinary action as soon as the agent has a “high refusal rate”.

7. The constitutional and procedural vice is in the fact that this mandatory and severe disciplinary action may attain at some uncertain future time after the activity at issue is completed, namely when the agent is giving immigration assistance.  The “chilling effect” is to inhibit present conduct, by reference to unknown and unknowable circumstances as may exist in the future.  The sanction is extreme: the risk of summary loss of the right to practice is open-ended.

8. For the purposes of the calculation of “high refusal rate” it is stated that:

a. the prescribed period will be 180 calendar days;

b. the prescribed number of applications (first application or application for review) for visa in a class during the period will be 4;

c. the prescribed percentages will be 90% for protection visas, and 75% for all other visa classes.

9. In my opinion the Bill is also open to serious criticism because its “bite” of arbitrary operation arises from its implementation by Regulations to be promulgated, rather than in the provisions of the Bill itself.  The crucial matters of substance, such as the prescribed numbers above on which the “high visa refusal rate” will depend, or the circumstances in which personal information about the agent may be disclosed between agencies (a matter discussed in more detail below), will not appear in the Act, and are left instead for later regulation.

10. The number of “decisions to refuse to grant a visa”, counted at step 3 of the “high visa refusal rate” calculation, are only those that are standing at the end of all the proceedings (including judicial review and any appeals) resulting from those decisions.  However, this aspect of the scheme appears to be entirely misconceived.  The prescribed period is so short that it precludes any possibility of sensible application.  Proceedings in respect of an application for a visa may be protracted for many months, even before final appeal.  A 6 months period is wholly insufficient for any forensic analysis to occur.

11. For example, take the period 1 January to 30 June 2004, and, for simplicity, only the protection visa class.  If, at some time during that period, the agent has given immigration assistance in respect of 4 applications for a protection visa or for review of decisions concerning protection visas, and the agent then is asked for assistance in respect of a 5th application, the agent must consider whether to give any assistance to that 5th client, in the following context:

a. The agent has no way of knowing the final determination of those 4 applications in respect of which it has given immigration assistance.  Knowledge about the final disposition of all 4 of those applications may be months after the 180 days period.

b. The agent has no way of knowing whether, for example, radical changes in country conditions between the time of lodging the application and the time of decision or of review, may not affect the disposition of the applications (see, eg, changes in Afghanistan and the fall of the Taliban).

c. The agent will not know what period the Minister may choose to analyse.  It may be the period 1 January to 30 June 2004.  It may be the period 15 February to 15 July 2004, or any other period.  Although the agent may keep count of the number of applications made, the agent does not know, and cannot know, what will be the relevant period.  Assuming that the agent has given assistance in 4 applications on 14 February, then the only way the agent may be sure to avoid the sanction is by refusing to give assistance for that 5th application until 15 July 2004.

12. Bearing in mind the arbitrary nature of the percentages (90% and 75%), the extremely dubious characterisation of the data at p 31 of the Explanatory Memorandum on which, it appears, the percentages might be based, and the “chilling effect” described above, in my opinion the AGS advice that the measure will be found to be within constitutional power is open to serious doubt.  To my mind, it is firmly within the area of real constitutional attack.  At the highest, it is of uncertain validity.
13. Possibly the AGS conclusion that this scheme would not impermissibly infringe on the freedom to communicate (provided the refusal rates are set “high enough”, whatever that may mean) is based on the assumption that it is a simple extension to the current scheme held valid in Cunliffe v The Commonwealth (1993) 182 CLR 272.  Clearly the extant proposal is not a simple extension of a scheme of valid regulation.  It is arguably directed at the protected area of freedom of communication, and expressed in arbitrary and coercive terms to control that communication.
14. Given these doubts as to validity, the threshold question for the Committee is whether the Parliament should venture into this area, contrary to constitutional freedoms, if there are other more obvious means to achieve the objects.  

15. Were I a law officer, my advice to the Government would be that the scheme should be reconsidered because:

a. of the real possibility of a constitutional challenge, and a serious question of its validity, as reasonably appropriate and adapted to the stated purpose of protection of aliens from unscrupulous migration agents giving them advice about visas, given the extreme effect of the provisions;

b. the scheme is so plainly ill-adapted for its stated purpose, untethered to any rational analysis of the problems sought to be addressed, that it should be recommitted to be formulated in a manner proportional and adapted to its stated object of taking the truly vexatious agents (and just taking those agents, not intimidating all agents) out of the system. 

16. The scheme proposes strict and invasive regulation of lawyers giving migration assistance that is far more complicated, invasive and cumbersome than the regulation by the legal profession of counsel appearing in the High Court, in which Court, more likely than not, this scheme if enacted would meet death by ultra vires.  To my mind, neither the Explanatory Memorandum nor the extensive reports and enquiries to which it refers establish that this course is necessary. 
Issue 2 – The arbitrary nature of the data

17. The entire scheme appears to be predicated on completely inadequate statistical analysis.  Indeed, it is so shabbily supported, one might query whether it is in truth solely a scheme designed to exclude a small number of rogue agents.  Only 4.8% of agents are the subject of any complaints (Explanatory Memorandum para 7.6.2), and there is no basis to assume that even a majority of single complaints were justified, let alone that any of them fall within the vexatious category.  The statistics are silent.  If but a few agents are the target of the measures, it is difficult to imagine a legislative scheme more invasive and inappropriate to achieve the intended result.

18. Apart from the criticism made at p v of the submissions, concerning the data at p 31 of the Explanatory Memorandum, presumably the data on which the prescribed 90% refusal for protection visa has been calculated, the following observations can be made. 

18.1 The data, as summarised, is as follows:

a. It is for the period 1 November 2001 to 30 June 2002.

b. It covers 8,677 primary applications, from which it may be inferred it does not include applications for review to the RRT.
c. 2,222 applications were lodged by the applicants themselves, and can be excluded from consideration.
d. 6,455 applications were presented by 522 agents:

i. 3,729 applications (57.77% of the 6,455 applications were lodged by 304 agents (58.24% of 522 agents);

ii. 2,726 applications (42.23% of the 6,455 applications) were lodged by 218 agents (41.76% of the 522 agents).

e. The 304 agents had a “refusal rate” of between 90% and 100%.

f. There is no information whatsoever given about the “refusal rate”, or the spread of percentages of refusal rate, in respect of the other 218 agents.

18.2 The period chosen for the data included some extraordinary events, and it is open to serious question how representative the data might be of underlying “trends”:

a. It included a regime change in Afghanistan, and many applications from applicants from that country being dealt with by taking account of, or purporting to take account of, “changed circumstances”, resulting in a much higher refusal rate than may have been the case in the past, but in respect of applicants who had left Afghanistan while the Taliban regime was still in place.

b. It includes sweeping changes to the Act, including insertion of a new Part 8 (see s 474 in particular) which, until the High Court’s decision in Plaintiff S157 (in February 2003, that is, well after the period in question) may have meant a higher failure of judicial review applications.

18.3 If nothing is known about the “refusal rates” of the other 218 migration agents (that is, 41.76% of the agents who presented applications), the data is misleading.  The picture presented might be very different if, for example, a number of those migration agents had “refusal rates” for protection visas close to the arbitrary figure of 90%.  What is significant from the point of view of a statistical analysis (assuming, for the moment, that statistical calculations are a valid means of assessing matters of integrity and professional responsibility in the giving of advice in relation to a very complex area of law), is the spread of the numbers, not arbitrary cut-off points.

18.4 Also, it seems untenable to suggest that, if the relevant period and the figures derived from are assumed to be statistically significant, representative of underlying trends and correct, in the future a whopping 58.24% of migration agents advising in the area of protection visas will come within the definition of agents that have a “high visa refusal rate”.
20. If it be really the case that, in an area of law that is complex and ever changing and where, as a consequence, it can reasonably be presumed that giving migration advice is a difficult task, there is a simple way of statistically determining when an agent is acting in a wholly inappropriate manner, because that agent is simply lodging vexatious applications, one would have expected that the basis for the conclusion that “statistics don’t lie and they are showing us the legislative way”, that is the underlying data, would be presented in a transparent way, and that the statistical analysis would also be clearly exposed.  
20. Instead, all we and the Committee are being presented with, are figures of 90% and 75%, chosen in an inscrutable way and in the hope, expressed by the AGS advice, that they are “high enough” so that the whole scheme will not be challenged as an impermissible fetter on the implied freedom of communication. 

Issue 3 – Legal professional privilege and client confidentiality

22. The proposal that a migration agent who is a lawyer declare his/her involvement with visa or review applications, and that disciplinary action can be taken against agents who fail to declare their role will serve to undermine legal professional privilege and confidential communications.  

22. This proposal is considered a necessary element of being able to implement the “vexatious activity” monitoring by the Department, the statistical collection of information.  It suffers from the same problems of overkill (trying to address the problem posed by a few unscrupulous agents) as do the “vexatious activity” provisions.  The indications are we are only talking about a handful of identified vexatious agents.
22. The language of the provisions (clauses 312A and 312B) is so wide it might catch giving immigration assistance even by way of preliminary advice, before being retained and assisting with the actual application – see submissions by the Migration Institute of Australia (the MIA) and the NSW Law Society.  For the reasons given in those submissions, the sheer unworkability of the system is self-evident, and the relevance of the data so collected extremely dubious.

22. However, it is apparently intended that, by Regulations, the notification be required only when an application for a visa or for review of the refusal to grant is lodged.  This is another example of the apparently deliberate lack of transparency of this Bill, which relegates the substantive implementation of the scheme in unstated Regulations.

22. The need to make these notification requirements into strict liability offences must be questioned.  It is a strange precedent which this Bill establishes, that simple procedural error by a lawyer, in an administrative law context, will be punished criminally, which will also bring consequences in terms of registration and ability to practice as an agent.  Similar “procedural errors”, in the context of judicial proceedings, are addressed pragmatically in terms of what is required for the proper disposition of the matter.  Not as a way of seeking to discipline practitioners; in respect of discipline issues, there are separate mechanisms for extremely good reasons.

22. Also of concern are the provisions for the transfer of “personal information” (defined to have the same meaning as in the Privacy Act 1988) about agents:

a. from the MARA to DIMIA or the MRT/RTT (s 321A);

b. from DIMIA to the MRT/RTT (s 332F);

c. from the MRT/RRT to DIMIA (s 332G).

22. The regulations will prescribe the situations in which information can be disclosed.  Some of the examples of situations given in one of the explanatory documents prepared by the Department include:

a. if the agent (or the client) is currently under investigation for possible offences under the Act; (it must be doubted whether the proposed new sections, as drafted, would authorise the making of regulations regarding clients being currently under investigation for offences under the Act)

b. if the Minister is considering referring the agent to the MARA, eg, in respect of the “vexatious activity” provisions;

c. if DIMIA is considering making a complaint to the MARA about the agent;

d. if the agent has been sanctioned by the MARA.

22. Of particularly serious concern is the disclosure of information about the agent to the MRT/RRT.  

22. Assume the information is being disclosed about an agent, and the Tribunal is presently conducting a review of an application by a client of that agent.  The Tribunal will know of the agent’s involvement in the review application because of the mandatory disclosure under clause 312B.  

22. It must undermine the confidence in the impartiality of the Tribunal in reviewing the client’s application, if the Tribunal has this “secret”, “damaging” information about the agent representing the client.  In circumstances where the client, the person whose application the Tribunal is reviewing on the merits (which matter, ie the merits of the application, should be the sole concern of the Tribunal), does not know that the Tribunal has this “damaging” information.
22. This is but another example of how the scheme profoundly undermines core principles at the heart of the rule of law.

Issue 4 – The mandatory sanctioning by the MARA, on referral by the Minister 

22. In the context of statutory self-regulation, a scheme where the MARA, the regulatory authority, acts as no more than a rubber-stamping agent of the Minister, is incongruous at best; at worst, it profoundly white-ants the whole self-regulatory approach.

22. Given the fundamental problems with the “vexatious activity” calculations and provisions, tacking on to those provisions a mandatory sanctioning scheme is potentially vexatious of itself.  

22. The mandatory sanctioning scheme will serve to undermine bona fide and professional advice, particularly in respect of applications for protection visas which, by virtue of government policy and by the inherent difficulty of that area of law, have an extremely high failure rate.  

22. The mandatory sanctioning scheme will deter legally qualified migration agents from providing the very thing which this Bill purports to be directed at, namely the provision of professional, sound migration advice to persons who may be in a position of vulnerability and otherwise at risk of exploitation by unscrupulous, perhaps underground operators.

Issue 5 – The appropriateness of this level of regulations of lawyers

22. Having regard to the strict professional obligations of legally qualified persons, arising from their obligations as officers of the court, the level of regulation proposed in this Bill is unacceptable.  Any regulation of professional conduct of migration agents who hold current practising certificates should be left to the lawyers’ professional bodies, the Law Societies.

22. This will not give such practitioners an advantage over other migration agents; the 2001-02 Review of Statutory Self-Regulation of the Migration Advice Industry (the Review), has accepted that legal practitioners with practising certificates are subject to strict control and extensive sanctions for breach of professional standards and conduct.

22. The regulatory scheme for migration agents should recognise the fundamental difference between agents who are legally qualified and have practising certificates, and those who are not.  Lawyers have extensive ethical obligations to clients, including the duties to act, to inform, to obey instructions, to be competent and to preserve confidentiality.  They also have strict ethical duties as officers of the court.

In summary

1. The scheme is amenable to real constitutional attack at the level of risk in the Political Broadcasting Case. 
2. In any event, the fact that the scheme so obviously trespasses into the sensitive area of freedom crossed by the political advertising laws mandates consideration whether a more apt scheme of uncomplicated and efficient operation is to be preferred.
3. As the apparent target are the few (none of the reports state whether it is more than a handful) truly vexatious and abusive migration agents that may obviously be identified with little difficulty, it should suffice to have an effective disciplinary and regulatory scheme to strip such persons of their registration.  It might be suggested that Division 6 of the Migration Act 1958 already provides a mechanism available to be invoked.  For such persons it may be acceptable to enable interim orders to prevent their practice pending completion of disciplinary proceedings as being desirable in the public interest as an exceptional remedy.
4. Ex face, there should be a differential treatment between lawyers and non lawyers.  The differences are admitted by section 290 of the Migration Act 1958 and the Regulations, exempting from training prior to registration those agents that are legally trained.  This sensible recognition should be extended to a legislative assumption of ethical practice by a legal practitioner that may be enforced as necessary under a complaints-based disciplinary procedure.  The reporting, abrogation of legal privilege and other intrusive provisions of the scheme are quite inappropriate.  Lawyers already are subject to duties and obligations as officers of the court and under professional disciplinary laws.  The “rogue” legal practitioner is easily identified (such as from comments by federal court judges or reports in daily newspapers) and readily may be dealt with under a complaints procedure.  Again, there are no statistics produced to indicate whether there may be more than a very few legal practitioners seen as falling within that category.
5. The reporting provisions should be sufficiently provided for by a requirement for an involved migration agent to be disclosed on any application.  This can be sanctioned by a penalty for non-disclosure.  There is no justification for strict liability in such case.

6. The formalistic approach to identifying the serious category of vexatious agents is entirely inappropriate and unsuitable.  Apart from its “wait and see” application that renders it impossible for an ethical migration agent to ascertain with any certainty that his/her actions are fully compliant, the application of the sanction is unacceptably summary and uncertain.  It cannot achieve its objective to provide for a system of probative conduct because of its uncertain future operation depending on outcomes over which even the most conservative and ethical migration agent has no control.
7. A proper regulatory scheme would enable an agent prospectively to regulate his/her conduct.  Under the scheme there will be an inherent risk to each and every agent of summarily losing their right to practice, and being publicly “outed” by a procedure smacking of exposure in the stocks through the operation of provisions for public notice and notice to clients as in clauses 306AL, 306AM, 311B, 311C, 311P and many others.  The destruction of professional reputation by such outings as well as the suspension of a right to practice in advance of any review and appeal procedure defies conventional principles of fairness.  Contrast for example the important field of regulation of medical conduct where the penalty is applied after disciplinary proceedings, not in advance of them.  Conduct of migration agents cannot be regarded as having a higher risk of causing irremediable damage to livelihood and reputation than in the case of medical practitioners.

8. The consequence of loss of registration with a subsequent right of appeal and re-instatement is to follow the authority R v Lewis Carroll; Ex parte the Queen of Hearts; first the punishment and then the trial.  It is a repudiation of basic principles of administrative action and review.  The more so as a precipitating matter is the formalistic application of an uncertain formula of little statistical and even less forensic credibility as a reference point for the definition of the odious characterisation of vexatiousness. 

9. The arbitrary nature of the power is illustrated by the fact that Ms Jockel, appearing before this Committee as the senior immigration partner at Gadens supervising an entire section of qualified lawyers, and as a person of unimpeacheable character and integrity, must be regarded as exposed to the risk of arbitrary deregistration by reference to the emergence of unanticipated statistical outcomes applied by reference to dubious statistical inputs.

10. It is Orwellian double-speak to refer to the scheme which invokes the MARA to apply automatic deregistration as a modified scheme of self-regulation.

I regard the entire scheme as repugnant to any scheme of proper governance.  Were I Solicitor-General I would both counsel the Minister to try again and request my Attorney-General to encourage the recommittal of the scheme to derive a measured scheme of regulation. 
Gavan Griffith QC

Melbourne

27 October 2003


