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Thank you for the opportunity to contribute to the Committee’s inquiry. 

Yours sincerely

Jennifer Burn

Introduction

This submission is made in response to the Senate Legal and Constitutional Legislation Committee inquiry into the Migration Agents Registration Application Charge Bill 2003, (the Bill).   

Migration Agents Registration Application Charge Bill 2003

Migration agents must pay an annual registration fee to the Migration Agents Registration Authority (MARA). Agents may choose to register as a non-commercial agent – generally understood as an agent who does not charge clients’ fees for the provision of immigration assistance - or a commercial agent who may charge fees for such services Agents elect the category appropriate to them at the time of registration as an agent based on their stated intention to practice in either a non-commercial or commercial relationship with clients. 

Purpose of the Bill 

The purpose of the Bill was described in the Second Reading Speech given by Mr Hardgrave.

This bill introduced a new charge for migration agents who register with the industry regulator – the Migration Agents Registration Authority, known as the MARA – to provide immigration assistance on a non-commercial basis but who intend after that to give migration assistance on a commercial basis during the course of their 12-month registration period. (17 September 2003)

In the same speech, Mr Hardgrave said:

The government and the MARA are committed to keeping down non-commercial agents fees, as these agents normally work as volunteers in community based organisations assisting the most vulnerable clients….  

The Bill - Part 3 – Imposition of charge in respect of the status of migration agent’s registration

Part 3 of the Bill sets out the parameters that determine whether agents provide immigration assistance on a commercial basis.  

Clause 9(2)

For the purposes of this Part, a registered migration agent gives immigration assistance on a commercial basis if he or she gives immigration assistance:

(a)
on a commercial, or for-profit, basis; or

(b)
 as a member of, or a person associated with, an organisation that operates on a commercial, or for-profit, basis.

Clause 9(2)(a) is clear. A person gives immigration assistance on a commercial basis by acting on a commercial or for profit basis. While somewhat circular, this clause appears to cover cases where agents either individually or through their organisations charge fees for professional services. The determining factor is whether the fees are payable by the client for the services.   

However the meaning of clause 9(2)(b) is ambiguous and there is no statutory interpretation of “commercial”, or “for-profit basis” in the Bill.   While the terms ‘for-profit’ and ‘not-for-profit’ have been defined in the areas of tax legislation, the term ‘commercial’ encompasses many activities.

Non-commercial/non-fee charging agents work in a variety of practices

(a)Volunteers

Many, but not all non-commercial agents contribute their expertise as registered migration agents in a purely voluntary capacity.  

(b) Migration agents employed in non-profit, non-commercial organizations  

Registered migration agents work as non-commercial agents in a variety of organizations such as legal aid commissions and community legal centres. Non-commercial agents also work as employees of large charitable organisations such as St Vincent de Paul, or in migrant resource centres and ethno-specific organisations. Organisations such as these may and often do, operate to some extent commercially. For example, St Vincent de Paul operates thrift shops to generate funds with the aim of assisting the performance of charitable work. This kind of activity could be defined as ‘commercial’ activity although the purpose of the activity is not to generate profits in the commercial sense, of distributing dividends to shareholders or dividing the income between partners in a firm or providing bonuses to employees. 

Some organisations have a tender agreement with the Department of Immigration under the IAAAS scheme to provide immigration advice and assistance to financially disadvantaged people. (See DIMIA Factsheet 63. Immigration Advice and Application Assistance Scheme. IAAAS Scheme)

Contracts under the IAAAS scheme have been given to both community based organizations and private firms.  Would a contract of this type be sufficient to define an organisation as ‘commercial’?

(c) Employment in organisations that have no connection to the provision of immigration assistance    

Other non-commercial agents hold paid employment positions in organisations that have no connection with the migration advice industry. Agents in this grouping may undertake voluntary work on a pro bono basis outside their place of paid employment. In this scenario, the agent’s voluntary work is unrelated to the terms of their employment. Employing organizations may undertake   commercial activities to some degree.  

For example, agents who do not charge for immigration advice given in a voluntary capacity but who hold positions of paid employment in organisations that have a commercial education function could be classified as agents working on a commercial or for profit basis and thus be levied the higher fee.  

Interpretation of Clause 9(2)(b)
On one view Clause 9(2)(b) could be construed to define agents working with, or associated with, an organisation that operates on a commercial or for profit basis where that organisation is in the business of providing immigration assistance. 

This interpretation is unobjectionable, however the clause is also subject to a wider interpretation.  

Clause 9(2)(b) has the potential effect of defining as commercial agents those agents working in any organisation that is not a purely charitable organisation, regardless of the aims, purposes and nature of the work of the relevant organization. 

Examples of agents potentially affected are those working in categories (b) and (c) described above – that is working as migration agents employed in non-profit, non-commercial organizations or agents holding paid positions in organizations that have no connection to the provision of immigration assistance. 

Recommendation

Clause 9(2)(b) should be amended to distinguish between the modes of provision of immigration assistance by commercial and non-commercial agents and to reflect the Minister’s statement in the Second Reading Speech that it is not the intention of the government to require non-commercial agents to pay the higher registration fee.

With regards,

Yours sincerely,

Jennifer Burn
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