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21 October 2003

Committee Secretary

Senate Legal and Constitutional 

References and Legislation Committee

Parliament House 

Canberra ACT

Dear Committee Members,

submission

migration legisaltion amendment (migration agents integrity measures) bill 2003
The Refugee Advice and Casework Service submit the points below for the Committee in considering the above Bill.

1.0
Background to the Refugee Advice and Casework Service

RACS provides free legal services for asylum seekers including:

· Expert legal advice and representation for people applying for a Protection Visa (refugee status) to remain in Australia. 

· Referrals for counselling and assistance with related social welfare issues such as accommodation, Medicare, employment, torture and trauma counselling and language training. 

· Training sessions on refugee law, policy and procedure for organisations and individuals assisting asylum seekers. 

· Community briefing sessions for refugee communities, and organisations and individuals assisting asylum seekers.

· An evening advice service on Mondays, staffed by full-time and volunteer solicitors and migration agents.

· A telephone advice service. 

· Use of free telephone interpreting services when required. 

· Assistance in matters related to Protection Visas and referrals to other agencies or lawyers where appropriate. 

2.0
New Division 3AA – Disciplining registered migration agents for engaging in vexatious activity

This division raises a number of concerns. 

The issue of whether a matter has been initiated in a vexatious manner cannot be determined by application of a formula. The formula approach to calculating what amounts to ‘vexatious’ will act as a disincentive for migration agents to advise clients who may have borderline claims to make a visa application. Migration agents will weigh up the merits of the clients matter and the professional risk to his/her business, not a good framework for determining merit. This approach to vexatious claims seems to shift some role of merits assessment away from decision makers to migration agents, an inappropriate shift to the migration agent as a gatekeeper. In addition, RACS submits that it is not always possible to determine whether a claim will be successful, migration law is an ever developing field and the merits of an application may be considered quite differently amongst decision makers in DIMIA or at a Tribunal level. 

This is of grave concern for those making protection visa applications, and may result in refugees not making visa applications. An additional concern is the impact on those migration agents assisting asylum seekers though the DIMIA and RRT stages, and have been refused at both stages, but may still have valid claims for protection. The number of Federal Court decisions, and High Court decisions in refugee and migration law attest to the rapid legal developments in this area of law. As recognised by law, a refugee is a refugee whether or not recognised by domestic visa systems. However the possibility of Federal Court appeal is not a reality for many applicants due to financial hardship. 
Within this division, RACS submits the following comments:

2.1
New Section 306AC

Section 306AC(2) provides for the method for determining whether an agent has a high visa refusal rate. RACS submits that the percentage determined by the Minister referred to in Step 4 should be articulated in the Act rather than the Regulations or other communications. This would give it greater prominence, certainty and continuity.

Section 306AC(4) provides for an exemption for agents providing immigration assistance in a ‘prescribed capacity’. We would expect that this exemption applies to those matters referred under the IAAAS contracts. RACS submits that the prescribed capacity should be articulated in the Act rather than the Regulations. IAAAS contracts make special provision for the special circumstances for asylum seekers in detention, it is important to allow asylum seekers access to have their claims assessed by a decision maker, even where these claims may be borderline.  RACS submits this is an important exemption, and one that the Senate requires certainty of before passing this Bill. 

2.2
New Section 306AD

Section 306AD (3) RACS submits that the percentage determined by the Minister referred to in Step 4 should be articulated in the Act rather than the Regulations or other communications. 

2.3
Subdivision B – Referral of registered migration agents for disciplinary action

This subdivision raises a conflict of interest issue through the Minister’s role in referring migration agents to MARA for disciplinary action.  In this subdivision the Minister acts as consent authority for visa applications as well as having a regulatory role in disciplining and deregistering migration agents. This dual role can create the perception of and encourage corruption and bias in these roles. The method of determining the visa refusal rate of migration agents compounds this conflict.

2.4
New Section 306AG and Section 306AI

The concern noted above in relation to conflict of interest is exacerbated in this section as the MARA must suspend or cancel a migration agent’s registration on referral of the Minister. There is no discretion or independent investigatory role for MARA in this process.

3.0
New Division 4A

Again the MARA has no investigatory power nor discretion, but must act on referral of the Minister. See comments 2.3 and 2.4 above.

Please contact Louise Boon-Kuo on 9211 4001 if you wish to discuss this matter further.

Yours sincerely,

REFUGEE ADVICE AND CASEWORK SERVICE (Aust) Inc.

Per: 

Louise Boon-Kuo

Coordinator
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