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Migration Agents Registration Authority

20 November 2003

Senator C Payne

Chair

Legal and Constitutional Legislation Committee

Parliament House

Canberra ACT 2600

Dear Senator Payne

Inquiry into the Provisions Migration Legislation Amendment (Migration Agents Integrity Measures) Bill 2003 and Migration Agents Registration Application Charge Amendment Bill 2003

I am writing in response to your Committee’s invitation for comments from the Board of the Migration Agents Registration Authority  (MARA) in regard to the Migration Legislation Amendment (Migration Agents Integrity Measures) Bill 2003 (the Bill) and the Migration Agents Registration Application Charge Amendment Bill 2003.

The MARA supports the Migration Agents Registration Application Charge Amendment Bill 2003. 

The Application Charge Amendment Bill will ensure that registered migration agents do not avoid paying the higher commercial application fee by registering as a non-commercial agent and then acting on a commercial basis later during the same registration year. This will result in the fair application of charges while protecting those agents who continue to give advice to the financially disadvantaged clients.

The MARA supports provisions of Migration Legislation Amendment (Migration Agents Integrity Measures) Bill 2003 (“the Bill”) apart from the specific issues we raise below.

In relation to the Bill, as indicated in the Regulation Impact Statement provided by the Department of Immigration and Multicultural and Indigenous Affairs (DIMIA), included in the Explanatory Memorandum to the Bill, the MARA expressed strong concern in late 2002 to the Minister at the time of his consideration of the proposed provisions that are now before the Parliament.  The concerns of the MARA were with regard to the proposed system of sanctions against registered migration agents recording failure rates above a specified threshold in their visa application assistance activities – the so-called ‘vexatious applications’ provisions.

The MARA notes that the provisions now before the Parliament present a complex series of amendments to the legislation.  They implement the Minister’s initial proposals with few if any changes, to which the MARA had expressed objections.

The proposals before the Parliament will give the Minister the power to direct the MARA to take disciplinary action against registered migration agents who have a high visa refusal rate for particular classes of visas, as registered in the Department’s information systems.  A registered migration agent’s refusal rate will be calculated with reference to the total number of applications in the particular class, with which the registered migration agent is associated by having provided immigration assistance in regard to them.  The proposals entail registered migration agents being required to advise the DIMIA of all applications and review applications in which they have given ‘immigration assistance’.  The definition of ‘immigration assistance’ is further specified in the Bill, beyond that which is embodied in the legislation at present.  

The MARA Board considers that the proposals with regard to ‘vexatious applications’, which are largely set out in the proposed new Division 3AA in the Bill:

· are quite at variance with the underlying principles of the relationship between the Department and the MIA, under which the MARA functions as the regulator of the migration advice profession;

· contain serious and adverse implications for people who need to access the Migration legislation scheme; and

· involve possible unintended consequences.

The following comments address these concerns.

The MARA states at the outset, however, that it fully supports the Government’s objective of limiting the incidence of visa and review applications that are unfounded – that is, applications whose entire purpose is to prolong the stay of individuals in Australia who would otherwise not be able lawfully to stay, because the applications they lodged could not be ones for approval under the Australian Migration Act scheme. 
1 The proposed legislation is at odds with the principles of the current regulatory scheme

The MARA is contracted under a Deed of Agreement, to implement the regulatory provisions of the Migration Act in regard to the activities of registered migration agents.

The proposed legislation (see S306AB) will create the concept of ‘mandatory decisions’ for the MARA. 

The MARA fully supports the intent of the proposal: to lessen the flow of vexatious and unfounded application. It does not support the underlying principles of the mechanism chosen to achieve it. 

The Bill proposes a threshold trigger for referring an agent set at a percentage of certain defined applications, over a specific period of time and above some minimum volume. For a scheme that would depend so heavily on arithmetic triggers, numerical quantities and thresholds such as these would require sound foundation in statistical series and some longitudinal experience of them, that is, experience over time.  We are concerned that the ISCE system has not been in operation long enough for the Department to have an effective basis to assess these numbers.  The selection appears unduly arbitrary. 

A ‘referral decision’ by the Minister leads automatically to a ‘mandatory decision’ by the MARA, even with regard to the extent of the consequent sanctions to be imposed on the registered migration agent. This mandatory decision based on arithmetic triggers does not take into account the complexity of the advice provided and the relationship between client, the registered migration agent and the marketplace. 

What appears at face value as an expeditious and automated way of dealing with registered migration agents who have a high number of refusals,  is inequitable for both consumers (for whom the scheme was designed) and the vast majority of agents who are diligent competent and ethical.

While the Bill proposes an efficient methodology this leaves no room for the MARA to exercise any professional discretion in its role as regulator.  It means that the Minister will have the power to direct the MARA on matters central to the defined regulatory role of the MARA – a development that is completely inconsistent with the principles of the scheme as it has been developed to date.  The MARA has an entirely passive role in all judgments made under these proposals.

The MARA considers that the provisions of the new Division 3AA should be amended to remove the mandatory character from the decision-making process of the MARA.  The MARA should be empowered to make its own decision on the basis of the Minister’s referral decision.  The MARA would be prepared to have with a requirement to be inserted for the MARA to inform the Minister of the reasons for any decision it made that varied from the Minister’s referral decision.

The MARA should also have authority to decide levels of sanctions to be applied to particular cases by applying the same principles to assessing sanctions as are applicable in other areas of the sanctions scheme.

2 The amendments will have serious adverse implications for the DIMIA’s clients, as well as the potential clients of migration agents

The migration advice profession helps individuals to access the provisions of a complex body of law and regulation, so that they can obtain the benefits created by this legislation.

The MARA notes that there are many limited possibilities for registered migration agents to be involved in applications that are not ones that might be likely for approval, with little risk.  While the proposed provisions in the Bill include a ‘procedural fairness’ pathway for affected registered migration agents to place reasons before the Minister in regard to his ‘referral decision’ (see s306AE), the considerations suggested in the Explanatory Memorandum which would guide the Minister’s discretion are not comprehensive of all the reasons which could reasonably justify an applicant lodging an application, as distinct from the reason of an applicant simply seeking to prolong stay in Australia.  The considerations noted in the Explanatory Memorandum are:

“…For example, where a client failed to meet the criteria at the time of decision for the grant of a visa despite having met the criteria at the time of application, the end of a repressive regime in a country which had a high approval rate for protection visas where the application was lodged before the regime changed, or a change in the applicant’s ability to meet the health criteria at the time of decision due to a deterioration in health”.  

This enumeration of acceptable reasons indicates an extremely limited view of the field of possible considerations that might lie behind an application.  Such applications include, for example, review applications that are obligatory in the complex pathways that permit access to the Minister’s discretionary powers under s351, s339, s417 etc of the Act (see also under ‘Possible unintended consequences’ below). 

The new provisions will introduce strict liability criminal sanctions for registered migration agents to notify the DIMIA of all applications in respect of which they give ‘immigration assistance’ (see ss312A and 312B).  Any immigration assistance at all, even one-off advices to people who already have applications on foot, and where there are no ongoing instructions from a client, will be captured by these provisions.  Registered migration agents would not provide in-confidence advice.  Registered migration agents would have good reason to reject provision of service to people whose cases are complex or at the margins of the scheme’s current settings.  

The effect of these provisions would be that the right of visa and review applicants to receive advice from a registered migration agent in confidence or whose circumstances are complex, and the rights of applicants who have already lodged applications to obtain professional advice, will be effectively removed.

The MARA considers that the proposed provisions should be amended to allow people to continue to access professional, independent advice about their rights and obligations.  This would entail amendment to the proposed provisions regarding the requirement for registered migration agents to notify (s312A and s312B, and from the calculation of refusal rate under s312AC), so to exclude from this requirement situations where registered migration agents provide ‘genuine advice’. The definition of ‘genuine advice’ could be tied to the provision of one-off service, which did not include ongoing immigration assistance with regard to the preparation and processing of a visa or review application. Alternatively further consideration should be put to clarifying the definition of “immigration assistance”.

Possible wider implications if language not clarified

A further disquieting dimension, raising even more serious consequences, arises out of uncertainties in the language of s276.  That section does not define the term “visa applicant”, with the result that it is unclear whether the provisions of s276(1)(a) and 276(2)(a), which refer to ‘preparing’ an application or sponsorship and ss276(1)(b) and 276(2)(b), which refer to ‘advising’ a visa applicant, would encompass the provision of preliminary advice to potential visa applicants or applicants for review.

If the language of the proposed amendments means that the Bill’s new features would apply to giving such preliminary advice to potential applicants, the consequences would be very wide.  They would include deterring conscientious and diligent registered migration agents from giving advice to potential applicants out of fear that the matter would count against their refusal rate.

The MARA considers that clarifying language should be included in the s276 amendment provisions so as to exclude from the coverage of the notification requirements in Division 3AA, the provision of preliminary advice on any potential applications or review applications. 

The Immigration Advice and Application Assistance Scheme (IAAAS)

Exemption from coverage of new Division 3AA is proposed for some registered migration agents’ work done for immigration assistance in a “prescribed capacity”.  This exemption is proposed in new s305AC(4).  The Explanatory Memorandum indicates the example of the IAAAS as one such possible exemption that would be prescribed.

The IAAAS is a sound scheme in the MARA’s view as it is designed to provide a safety net for certain vulnerable protection visa applicants.  It enables people in detention to receive professional assistance from registered migration agents at government expense. 

The Explanatory Memorandum in identifying the IAAAS suggests that the exemption of applications made under this scheme is necessary to ensure that registered migration agents working under this scheme are not deterred from providing these services because of concerns that the applications will result in refusal decisions. 

The MARA does not argue against this exemption if the proposals are enacted in their present form.  The IAAAS should be able to continue operating.  The MARA strongly questions, however, the public policy justification for making one set of actions lawful (because they are done under a government funded scheme of assistance) and another exactly similar set of actions unlawful that are performed by registered migration agents working in the community.  There is also the paradoxical outcome that the end-beneficiaries of this exemption will be those asylum seekers circumventing border protection controls. 

The MARA considers that the policy thinking underlying the “prescribed exceptions’ provision has strong relevance to the scheme of Division 3AA as a whole, and should instigate its revision.

3 Unintended consequences

The MARA has concerns that the Division 3AA amendments will have the outcome of registered migration agents generally preferring to operate in the ‘safe harbour’ of relatively straightforward applications and to decline to take up applications that raised questions.  This seems to be inconsistent with proper process in a public sector scheme complying with the broad Commonwealth of Australia administrative and government law principles.  The MARA considers that the quite high threshold rates indicatively set for the operation of the refusal rate calculation scheme will not avert this outcome.  

The MARA also notes also that the rights of Australian citizens as sponsoring parties to some applications would see their rights being adversely effected by these amendments.   It is central to the legal system that persons using or intending to benefit from the country’s legal system be able to access competent advice about their rights (and obligations) and to do so in confidence.

Ministerial intervention

A specific aspect of the amendments which may need consideration is that which involves the accessing of Ministerial powers of intervention in decisions that have been subject to review processes in the legislation.  

As indicated above, people who believe that their circumstances are deserving of a favourable decision on an application (perhaps because the circumstances were not foreseeable at the time of drafting the legislative settings), need to proceed through specific pathways in order to benefit from the possible exercise by the Minister of his non-compellable powers to replace an earlier decision with a more favourable decision.  These pathways always include the exhaustion of the review processes for visa and protection visa applications.  The procedures are necessarily technical and complex. 

The MARA notes that the indicative considerations set out in the Explanatory Memorandum (cited above) which might be relevant to the procedural fairness stage of an registered migration agent dealing with a referral decision against him or her by the Minister, do not include any reference to Ministerial intervention matters.  

The MARA considers that, for so long as the Ministerial intervention power is part of the Migration legislation scheme, the provision of equitable access to it is a crucial part of the balance and probity of the scheme.  Migration advice to clients may be the only way in which this situation can be obtained for most clients.  Cutting off access to it would not seem to be an intended consequence of the amendments.  However, insofar as that advice might come from registered migration agents, that would be the result of these amendments in the great majority of cases as no registered migration agent, however professional and diligent, could anticipate what the Ministerial decisions on the intervention might be and could not risk his her practice’s future in being involved in advising on it.

In this regard the MARA notes (see proposed ss280(5)) that it is proposed to exclude from the definition of ‘immigration assistance’ the provision of assistance regarding such matters as assisting another person to make a request for the Minister to exercise his or her power to intervene.  The Explanatory Memorandum states that:

“This amendment will ensure that people who currently assist others with Ministerial intervention requests, such as community leaders, can continue to do so without being required to register as a migration agent”.

Accordingly, it will be lawful for non-registered people to provide such services “if it is not given for a fee or other reward”.  

On the other hand the new provision s276(2A) expressly expands the definition of “immigration assistance” (ie, that which requires the provider to be registered under the scheme) to include 

“…circumstances where a person uses his or her knowledge or experience of migration procedure to assist another person by preparing or helping to prepare, or advising the other person about, a request to the Minister to exercise his or her power under section 351, 391, 417, 454 or 501J in respect of a decision (whether or not the decision relates to the other person) (“Ministerial intervention”).”

The Explanatory Memorandum touches on the interaction of these two provisions in stating:

“This amendment [s276(2A)] will clarify that the MARA is able to regulate the conduct of registered migration agents in their provision of assistance with requests for Ministerial intervention and ensure that action can be taken against agents who consistently lodge such requests in situations where the Minister has no power to intervene”. 

The MARA warmly supports it being given clear powers to take action against registered migration agents who persistently lodge requests for ministerial intervention in situations where the Minister had no power to consider intervening.  

However, at the deeper level, it is clear that the combined effect of these two proposed provisions (coupled with the other parts of the architecture such as the notification requirements – see above) would be that, in the broad public market place of advice, advice sources in regard to ministerial intervention matters would shift to the unregulated sector.  

The MARA doubts that this is an intended consequence of this proposed legislation. 

The MARA seeks provision in the proposed amendments for applications that relate to possible (that is, not excluded) engagement of the Minister’s intervention powers not to be included in the statistical refusal rate calculation.  As a less desirable alternative, the provisions of proposed s306AE could be amended specifically to provide for this reason (of positioning an application to seek lawful Ministerial intervention) to be included among the grounds for the Minister to reconsider a referral decision.

Conclusion

The MARA is strongly supportive of targeted and well-founded changes to the system of regulating migration advice.  It agrees that there are numerous areas where the present arrangements could be improved.

It notes that in the ‘vexatious applications’ arena, the present scheme enables action to be taken to discipline registered migration agents who engage in inappropriate conduct in regard to applications that have no hope of success.  MARA has been able to take such action, mindful as it must be of the need for lawfulness of all decision-making involved.  In the matter, for example of Re Simon Feng  (AAT N2001/1822 of 20 August 2002), the AAT upheld the MARA decision not to register an applicant who, among other things, knowingly lodged applications unlikely to be approved.  The MARA decision that this migration agent was not fit and proper in the terms of the Migration Act and Regulations, in the light of his record in lodging applications showed that the current regulatory arrangements and Code of Conduct are capable of providing a broadly durable framework in which sanctioning of errant migration agents can take place.  

The MARA hopes that the Committee will give due consideration to the comments it has made above.  It expresses gratitude to the Committee for the opportunity to provide them. 

Yours faithfully

Laurette Chao

Chairman 

Migration Agents Registration Authority
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