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CRITICISMS AND PROPOSALS

The ILAA’s and the LIV’s conclusion
The proposals contained in the Bill are fundamentally flawed as they fail to recognise the fundamental differences between qualified lawyers practising as migration agents and non-qualified persons.  This commits the proposals to failure as they are inappropriate and arguably unconstitutionally attempt to regulate legal practice and the provision of legal services.  

In particular, we strongly oppose Recommendation 16 whereby a “vexatious activity” will be defined as activity by a registered migration agent, characterised by the lodgement of a visa and a review application, whose refusal rate meets, or exceeds, a prescribed threshold which of itself is arbitrarily determined at 90% for Protection Visa Applications, and 75% for all other visa classes.

Whilst the stated aim of its legislation is to protect vulnerable consumers from unscrupulous and unprofessional agents and to effectively sanction agents making vexatious applications, in fact, it will unreasonably interfere with the lawful pursuit of providing immigration assistance to visa or review applicants.  By equating a visa refusal rate to a “vexatious” activity, is contrary to common sense notions of “vexatious activity”.

Even more arbitrary, illogical and misconceived is the proposal which states “The minimum period to be examined will be one hundred and eighty calendar days and the minimum number of applications lodged in this period before an agent’s refusal rate can be examined will be four applications of the same visa class.”
It is utterly unacceptable that DIMIA “will identify agents for sanctioning if the refusal rate for applications in a particular visa class (after review, where review is requested) is at, or above, a prescribed threshold.”
Also totally unacceptable is the proposal that DIMIA analyse migration agents application data on departmental systems to identify these agents whilst making agents providing immigration assistance under the Immigration Advice and Application Assistance Scheme exempt from the vexatious activity sanctioning scheme.

This scheme will give extraordinary powers to DIMIA to mandatorily sanction and target agents based on arbitrary and illogical considerations.  It will give DIMIA unmitigated power as MARA will be required to mandatorily suspend or deregister the agent within 7 days of receipt of the Notice.

And whilst the agent will have the right to appeal DIMIA’s referral decision to the Administrative Appeals Tribunal (AAT) within 14 days of being given notice of the decision, and will be permitted to seek a stay of the operation of DIMIA’s referral decision and the MARA’s subsequent mandatory decision, an agent who is granted a stay order will be required to be supervised by an experienced registered migration agent, whose professionalism is not in question and who agrees to undertake this role.

The scheme is abhorrent to the rule of law and is potentially vexatious of itself.  It will serve to undermine bona fide and professional advice particularly in respect of Protection visa applications which by virtue of Government policy have an extremely high failure rate.

Further, the proposal that agents declare their involvement with visa or review applications by completing the relevant forms or by letter and that disciplinary action can be taken against agents who fail to declare their role will serve to undermine legal professional privilege and confidential communications.  The proposal that there be mandatory sanctions, which will mirror the vexatious provisions, which will apply, is a further example of a punitive and draconian scheme for which no proper justification has been made out.

Whilst the Review and Explanatory Memorandum acknowledged that applicants who hold current practising certificates will not be required to undertake a sound knowledge course and pass an entry examination in order to have their application for initial registration considered by the MARA, thereby acknowledging their higher professional knowledge and standards, it is intended that this scheme equally apply against legal practitioners providing migration advice.

This draconian and punitive scheme is based on a statistical fallacy in the percentage provisions identifying vexatious behaviour as set out at page 31 of the Explanatory Memorandum.  This indicates that approximately 58.24% of the migration agents (522 in total) who lodged Protection visa applications on behalf of Applicants provide 57.7% of above 90% failure rate in respect of Protection visa applications.  This is a direct ratio and does not identify “abuse” or “vexatious conduct” in any way.

It is untenable to suggest that the definition of “vexatious” should be defined in a legislative scheme to embrace 58.24% of only those migration agents who lodge Protection visa applications (including those with current practising certificates).

The absence of any statistical analysis between legally qualified migration agents and others, means that there is no statistical or rational basis for establishing a scheme driven by an assumption that it is appropriate to define success rates by the ultimate success of a visa application.

Indeed, the DIMIA in considering alternative thresholds for determining that an agent is engaging in vexatious activity rejected a range of refusal rate thresholds for Protection visa applications aligned to the nationality of the applicant to reflect each country’s different circumstances.  This demonstrates the complete unsuitability of any definition of “vexatious” activity by reference to success rate.  Of its nature, many visa categories are such that, they may in many cases have an initial success rate for the Minister or on review, in excess of 90%.

If the rationales contained at pages 31 of the Explanatory Memorandum are driving the Bill then it is nonsensical and illogical.

It is accepted that in plainly abusive conduct by a lawyer there are adequate means of professional discipline.  In any event such conduct may easily be captured by a single statutory provision.

Having regard to the strict obligations of those legally qualified arising from their obligations as an officer of the court, (which is reflected in such applicants being eligible for initial registration by the MARA without having to pass an entry examination), we submit that the regulation of migration agents who hold current practising certificates should be left to their State Law Society.  This will not give such practitioners a professional advantage as the Review itself has accepted that they are subject to strict control and extensive sanctions for breach of professional standards and conduct.
The regulatory scheme for migration agents should recognise the fundamental difference between agents who are legally qualified and have practising certificates and those who are not.  Lawyers have certain obligations including the duties to act, to inform, to obey instructions, to be competent and to preserve clients’ confidences.  They have strict ethical duties including a duty to the court.  The duty not to disclose or use confidential information for a purpose inconsistent with the purpose for its communication, also underlies the lawyer’s duty of confidence.  In its application to lawyer-client communications, it is presumed that all such communications are confidential.

The doctrine of legal professional privilege is distinct from the lawyer’s duty of confidentiality.  Privileged information is protected from all forms of compulsory disclosure.  Privileged communications of those “confidential communications between solicitor and client made for the purpose of advice or for the use in existing or anticipated litigation.  The duties and obligations of legal practitioners are grounded in public policy and the general principal of the great importance to protect and preserve the rights, dignity and freedom of the ordinary citizen under the law and to the administration of justice and law.”
The Bill’s proposals are fundamentally inconsistent with these basic tenants.  It is potentially punitive and draconian in its consequences.  It is infringes the separation of powers.  It will undermine the principals of the rule of law and the rights of individuals.

It will have serious and unintended consequences and undermine the proper provision of bona fide legal advice in a complex area of law.

The proposals contained in the Bill are strongly opposed on the basis that the Bill is misconceived and its measures will not achieve the stated aims.

Proposal 1
There should be a complete overhaul of the Migration Regulation Advice Industry to ensure a far higher entry level requirement than has been the case to date so that the minimum entry requirement is a Diploma – level qualification, followed by a period of supervised practice.

Proposal 2
That there be a compulsory Professional Indemnity Insurance requirement for all migration advisers.

Proposal 3
That all migration advisers be required to have audited trust accounts.

Proposal 4
That an independent Immigration Services Commission be created to replace the MARA.

Proposal 5

Any regulatory scheme for migration agents should recognise the fundamental difference between migration agents with legal qualifications and practising certificates and those without.
Proposal 6

To provide ongoing consumer protection and awareness, the regulatory scheme should make known to the public that there are at least two categories of migration agents namely lawyers with current practising certificates who should continue to be exempt from the initial entry requirements and the scheme envisaged by the Bill and those who have no legal training.

The current regulatory scheme has consistently failed to make the public aware of these distinctions, and in doing so has undermined consumer protection and professional standards.

Chapter 1

Introduction
1. Background

1.1 As stated in the Explanatory Memorandum to the Migration Legislation Amendment (Migration Agents Integrity Measures) Bill 2003 (“the Bill”) (at pages 2 and 3), this Bill seeks to implement various recommendations of the 2001-02 Review of Statutory Self-Regulation of the Migration Advice Industry (“the Review”) with the aim of strengthening and improving the regulation of Migration Agents.

1.2 The Review acknowledged that serious concerns remain about overall levels of professionalism within the industry and about the low standards of an unscrupulous few.  Amongst other things, it recommended that:

(a) to provide ongoing consumer protection, statutory self-regulation should be expended because of the need to continue to raise professional standards across the board and protect consumers against the “activities of the unscrupulous few” (Recommendation 1);

(b) to improve competence through sound entry-level knowledge, the sound knowledge course and examination should be lengthened and made more comprehensive.  Only lawyers with a current practising certificate would be exempt from these initial entry requirements (Recommendation 3);

(c) to ease the often complimentary continuing education obligations of lawyers who are also registered migration agents, cross-accreditation with legal professional bodies should continue to be pursued by the Migration Agents Registration Authority (MARA) and that the process whereby prospective CPD activities are screened, be more transparent (Recommendation 6);

(d) the MARA should develop an educational program on best practise to assist agents understand the requirements of the fit and proper person and person of integrity tests (Recommendation 7);

(e) there be further consultation on options for the possible development of a Certified Migration Agent scheme that would encourage both high standards of professionalism and better consumer protection within the Migration Advice Industry for the benefit of clients (Recommendation 11);

(f) the feasibility of migration agents to hold professional indemnity insurance at a specified minimum level to better protect clients from professional negligence be explored (Recommendation 11);

(g) there to be measures to support the integrity of the migration and humanitarian programs, improve the monitoring of agents and develop more effective means of sanctioning agents who lodge high number of vexatious, unfounded or incomplete applications (Recommendation 16).

1.3 The Review noted that in 1992 the regulation of the Migration Advice Industry was introduced in response to the industry’s failure to meet the more demanding professional environment that had evolved since the phasing in of the more codified and complex migration decision-making environment but commenced in November 1989.  Since then the legislative scheme has become extremely complex, codified and subject to frequent and ongoing change.  Chapter 2 of this Submission provides a summary overview on the regulatory scheme and by way of example highlights the magnitude of information that a migration agent must be abreast of to provide competent advice in the example provided, namely the student visa program.

1.4 The Review notes that initial registration of a migration agent is contingent upon the applicant meeting a number of requirements, including sound knowledge.  This is met either upon satisfactory completion of an approved four day course or legal qualifications as specified in the Migration Agents Regulations.

1.5 The Review also notes that CPD requirements must be fulfilled for annual renewal of registration and that all applicants, (including lawyers) must obtain at least ten CPD points otherwise, the application for re-registration cannot be approved.

1.6 The Review compared consumer protection mechanisms within the Migration Advice Industry and other industry groups researched and noted that the standards applied varied between industry groups.  It for example noted that:

· Registration 

-
Lawyers require tertiary qualifications in conjunction with some form of post-graduate professional study (e.g. the Professional Program at the College of Law New South Wales).

-
Lawyers are also required to contribute annually to a Solicitors’ Fidelity Fund.

-
Professional Indemnity Insurance is compulsory for lawyers with practising certificates.

-
Lawyers are required to provide evidence of general good character and integrity.

· Continuing Professional Development

-
A requirement to complete Annual CPD is common to the legal industry;

· Complaints

-
The legal profession has complaint mechanisms and publishes an average turn-around time for completion of its complaint investigations.

· Sanctions

-
Disciplinary bodies exist within the legal industry that are able to impose sanctions for breaches of codes of professional conduct including cautions, suspensions and cancellations.

-
The legal profession (as well as accountants and financial planners) have the most stringent sanctions available including fines and compensation orders.

1.7 The Review noted that to address competence issues of newly registered migration agents, the MARA proposed that such agents who are not holders of practising certificates or certificates of fitness as a Barrister or Solicitor be required to hold a limited registration certificate for at least one year after initial registration, i.e. a limited authority to practice.  To progress to full registration, they would be required during this year to be supervised by an experienced agent for a minimum number of days – the MARA considered 200 full-time equivalent days would be appropriate – or to successfully complete an approved vocational course focusing on practice management training.

1.8 The Review’s above analysis, findings and recommendations acknowledge that migration agents with practising certificates have higher professional and ethical standards and a sounder knowledge base and continuing education through the strict entry requirements and through the application of disciplinary measures to those who do not comply with ethical or professional standards.

1.9 Similarly, the MARA’s proposal to address competence issues of newly registered migration agents who do not hold practising certificates or certificates of fitness as a Barrister or Solicitor, to be required to hold a limited registration certificate, for a given period, implicity recognises that migration agents with practising certificates by definition have a higher standard of competence.

1.10 Whilst the Review’s stated intent is to raise professional standards and ensure consumer awareness including through the development of an education strategy aimed at more vulnerable consumers, nowhere in the Review does it recommend that there be a public education program making it clear to consumers that legally qualified registered agents particularly those with practising certificates are subject to two tiers of control namely that of their State Law Society and MARA, have tertiary qualifications as the minimum entry requirement, followed by a period of supervised practice, have a compulsory Professional Indemnity Insurance requirement, are required to have audited trust accounts and are subject to stringent sanctions from their disciplinary body.  This omission is of particular concern given the Review’s acknowledgment of the complexity of the “Migration decision-making environment” and its acknowledgment that there continue to be serious concerns about overall levels of professionalism within the industry and about the low standards of the unscrupulous few.

1.11 The Review proposes that the Migration Institute of Australia Ltd (MIA) continue to act as MARA pursuant to the Deed of Arrangement between the Minister for Immigration and Multicultural Affairs and the MIA and despite the fact that:

· as at early March 2002, membership of the MIA accounted for just over a third of all registered migration agents in the industry; of a total of 2,709 registered agents, 992 (or 37%) were MIA members; and

· the conflict of interest in the MIA being appointed as the MARA to undertake the role of industry regulator.

1.12 The Review recommends an extension of the powers of the MARA, which already has broad powers to regulate the migration advice profession and to protect consumers.  IN doing so it fails to acknowledge the fundamental difference between agents with legal qualifications and practising certificates and the bulk of agents who do not have legal qualifications.

1.13 The Bill contains amendments which the Government views are necessary to ensure the effective implementation of the review recommendations.  These amendments also fail to recognise the fundamental difference between agents with legal qualifications and practising certificates and those agents that do not have legal qualifications.  The failure to make this fundamental distinction commits the proposals to failure as, to the extent that it would apply to agents with legal qualifications and practising certificates, these proposals are an inappropriate attempt to regulate legal practice and the provision of legal services and are even arguably unconstitutional.

1.14 Whilst the Government argues that the measures contained in the Bill will improve consumer protection because clients who use Migration Agents are often a particularly vulnerable group as many come from non-English speaking backgrounds with limited experience of the Australian legal system, which makes it difficult to make informed decisions about professional conduct of Migrations Agents, the Bill is misconceived and its terms are strongly opposed.

1.15 As stated in the said Explanatory Memorandum, in broad terms, the Bill amends the Migration Act 1958 (“the Act”) to:

· clarify and strengthen requirements to be registered as a migration agent;

· strengthen the offence provisions against providing unregistered immigration assistance;

· clarify and strengthen the powers of the MARA and the Department of Immigration, Multicultural & Indigenous Affairs (“DIMIA” or “Department”) to investigate complaints against registered agents and allegations of unregistered practice respectively;

· provide the MARA with new powers to sanction migration agents, particularly those agents who lodge a high number of vexatious, unfounded or incomplete applications;

· provide for agents to be fined or prosecuted if they fail to declare their involvement in visa applications or review applications;

· clarify and strengthen requirements for migration agents to produce documents and information to the MARA;

· ensure civil proceedings cannot be taken against people who refer information about unregistered or registered agents to DIMIA or the MARA respectively;

· facilitate the investigation of complaints by allowing information to be disclosed between the MARA, DIMIA, the Migration Review Tribunal (MRT) and the Refugees Review Tribunal (RRT);

· clarify when details about disciplinary action taken against a migration agent or former agent may be disclosed and to whom;

· allow the MARA to delegate its power and functions and establish committees; and

· make minor amendments of a technical or consequential nature necessary to ensure the effective implementation of the Review recommendations.

1.16 A key measure of the Bill is the proposal to discipline migration agents for so-called “vexatious activities” on the basis of a 4 step method for calculating “high visa refusal rate”.  This is justified on the basis that to support the integrity of the migration and humanitarian programs, there is a need to improve the monitoring of agents and develop more effective means of sanctioning agents who lodge high numbers of vexatious, unfounded or incomplete applications.

1.17 This measure is ostensibly intended to address the issue of agents who readily assist clients to apply for visas for which they are clearly not eligible as such behaviour abuses the migration and humanitarian program and wastes DIMIA’s resources.  By way of example, the Explanatory Memorandum at page 31 refers to DIMIA’s research being an analysis of the Protection visa application rates for the period 1/11/01 to 30/06/02.  An analysis of this data indicates that some 58.24% of migration agents who lodged Protection Visa applications provide 57.7% of above 90% failure rate, which is a direct ratio of the data provided, and does not identify “abuse” in any way.

1.18 It is untenable to suggest that the definition of “vexatious” should be defined in a legislative scheme to embrace 58.24% of the abovementioned migration agents.

1.19 The absence of any statistical analysis in respect of the so-called “success rate” of legally qualified migration agents against others, means that there is no statistical or rational basis for establishing a scheme driven by an assumption that it is appropriate to define success rates by the ultimate success of a visa application.

1.20 Indeed, the analysis of the Review rejecting definitions of statistical requirements by reference to country of origin for protection visa applicants, demonstrates the complete unsuitability of any definition of “vexatious” conduct by reference to success rate.  By virtue of the policies of the DIMIA most Protection visa applicants are unsuccessful.  To then suggest that the application is “vexatious” is nonsensical and illogical.

1.21 We strongly oppose any measures which undermine legal professional privilege and the right to confidential advice or the requirement to notify the DIMIA in respect of all advices provided, for the purposes of the calculation of refusal rates including advices provided to any potential applicant.

1.22 We also strongly oppose the arbitrary extension of the Minister’s power to mandatorily sanction an agent based on an alleged “success rate” and misconceived notions of “vexatious” conduct.

1.23 These proposals can only undermine the rule of law.

1.24 Initial registration as a migrant agent is contingent upon the applicant meeting a number of requirements, including sound knowledge.  This is met either upon satisfactory completion of an approved course or legal qualifications as specified in the Migration Agents Regulations. These Regulations therefore acknowledge that person with legal qualifications have sound knowledge.  Further, as officers of the court they are subject to strict regulatory control.  

1.25 The mechanism identified in the Bill if they are to be implemented at all, should only apply to agents who do not have legal qualifications as they are not subject to the same professional standards and the regulatory controls of legal practitioners.

The Migration Advice Industry

1.26 The said Explanatory Memorandum at pages 4 and following looks at the Regulation Impact Statements of the 2001-02 Review of Statutory Self-Regulation of the Migration Advice Industry.  It makes reference to various reviews undertaken since 1996 of the Migrations Agents Registration Scheme (MARS) in the context of the concerns regarding consumer protection and the aim to achieve statutory self-regulation.

1.27 At paragraph 7.5.4 it states “This Review found that the industry is not yet ready to move towards voluntary self-regulation.  Further, it found that regulatory intervention is still necessary to alleviate a number of concerns, such as the:
· quality of service being provided by some agents;

· level of professionalism within the industry;

· level of client service standards offered by the MARA to their stakeholders;

· need to continue the Commonwealth indemnity currently offered to MARA board members; and

· continuing vulnerability of client groups using migration agents including those overseas.”
2. The Risks Assessment

2.1 In terms of assessing the risk which the Bill seeks to address the said Explanatory Memorandum notes that complaints about the Migration Advice Industry are a significant indicator of the level of consumer protection provided to clients of the Migration Advice Industry, whether they concern practice by registered Migration Agents or unregistered operators.  It notes that the MARA is responsible for investigating complaints against the former and DIMIA is responsible for investigating complaints concerning the latter.

2.2 Its states that the Review found that the total number of complaints received against registered and unregistered agents showed only a slight decrease from 177 in 1999-2000 to 168 in 2000-2001.  Whilst only 4.8% of agents were subject to these complaints, of these 80% to 85% related to the standard of professional conduct.  There were only 24 cases of unregistered practice reported to DIMIA in 2000-01, which was down from 38 in 1999-2000.  Whilst the number of unregistered practice cases are minimal, it is acknowledged that such practice, which is illegal, adversely impacts on the Migration Advice Industry.  It notes that DIMIA has taken a proactive role in investigation of unregistered practice which is difficult to monitor and has problems of evidentiary issues and spurious allegations.

2.3 It notes that incompetent and unethical practice also impacts substantially on individual consumers, the community and the Government, notwithstanding that only a minority of agents are the subject of complaints.  It also acknowledged that the current statutory unpinning of the industry provides strong tools in the form of administrative and criminal sanctions to regulate the industry but that under a voluntary scheme the MARA would not have the tools it needs to effectively modify the professional conduct of agents, or where appropriate, to remove them completely from the industry.

2.4 It refers to examples of unethical practice which may include consumers being encouraged to apply for visas in circumstances where there is little or no evidence that they satisfy the legal requirements and that this has the effect of undermining the integrity of the Government’s migration and humanitarian programs.  It increases DIMIA’S workload through handling applications that are fraudulent or have little hope of success.  It states that these can lead to substantial administrative and legal costs for the Government as well as administrative and judicial review bodies.

2.5 It notes that prior to the introduction of regulation of the Migration Advice Industry in 1992 there was a high level of consumer complaints against Migration Agents.  With the introduction of the Migration Legislation Amendment (Migration Agents) Bill 1997 which incorporated statutory self-regulation arrangements to parliament, the objectives were to:

· maintain and strengthen consumer protection; and

· contribute to the integrity of the migration and humanitarian programs by promoting an ethical and competent Migration Advice Industry.

2.6 By virtue of the Deed of Arrangement between the MARA and DIMIA, the MARA’s role under statutory self-regulation includes:

· assessing, approving or refusing new registrations and re-registrations;

· monitoring the conduct of registered agents;

· investigating complaints against registered agents, applying sanctions where appropriate; and

· administering CPD requirements.

2.7 DIMIA continues to have responsibility for investigating criminal allegations of offences under the Act, including unregistered practice, people trafficking, the presentation of false documents and suchlike.

2.8 Whilst the Review considered 3 options, namely:  a continuation of statutory self-regulation (co-regulation), a move to voluntary self-regulation, and a return to statutory (government) regulation, the Explanatory Memorandum concludes that it is in the public interest in the Government continuing to have some involvement in the regulation of the industry and the continuation of statutory self-regulation.

2.9 In the context of the proposals contained in the Bill it is of particular interest to note that as of 30 June 2002, a total of 2,773 registered Migration Agents operated within two sectors in the Migration Advice Industry:

· the commercial (“for profit”) sector – 2,503 migration agents (90.3 percent of all agents) operate in this sector, within which are two groups:

-
migration agents without legal qualifications, but who had to complete sound knowledge entry requirements.  there are 1,899 such agents (68.5 percent of all agents) and

-
migration agents with legal qualifications.  There are 874 such agents (31.5 percent of all agents);

· the non-commercial (“not for profit”) sector – 270 migration agents currently operate in this sector (9.7 percent of all registered migration agents).

2.10 The Explanatory Memorandum notes that during the 2001-02 year 703 new registration applications were received (634 commercial, 69 non-commercial) and 677 applicants became registered migration agents (605 commercial, 72 non-commercial).  The average number of years of experience in the profession is only 3.3 years.

2.11 The following data, which is taken from the MARA 2001/2002 Annual Report is of interest to the issue of professional standards and ethics.

Agent Legal Qualifications

Agent Legal Qualifications
	No. of registered agents
	2,773
	% total agents

	No. of registered agents without legal qualifications
	1,900
	68.5%

	No. of registered agents with legal qualifications
	873
	31.5%

	· with practising certificate
	595
	21.5%

	· with admission to court (no practising certificate)
	68
	2.5%

	· with law degree only
	210
	7.6%


Only 21% or 595 agents have practising certificates.  If a complaint is made about an agent with legal qualifications who also has a practising certificate to practise as a legal practitioner the MARA may, at any time prior to imposing a sanction, refer the complaint to the relevant State Law Society.

Comparison of complaints against Agents with and without legal qualifications
Of the 252 registered agents about whom a complaint was received in 2001/2002, 259 complaints were made against registered agents without legal qualifications and 103 were made against registered agents with legal qualifications.

Complaints against Agents
	No. of agents about whom a complaint was received
	252
	9.1%

	No. of registered agents without legal qualifications about whom a complaint was received
	171
	8.6%

	No. of legally qualified registered agents about whom a complaint was received
	81
	9.3%

	· with practising certificate
	49
	8.2%

	· with admission to court (no practising certificate)
	5
	7.4%

	· with law degree (only)
	27
	12.9%


The ILAA and LIV is currently seeking further data from MARA in respect of complaints against legally qualified registered migration agents as part of  its commitment to professional standards.

In 2001/2002 the total number of complaints received against registered agents increased by 198 from 164 in 2000/2001 to 362 in 2001/2002.

The nature of issues raised in complaints

The nature of issues raised in complaints against registered migration agents, (with most complaints involving several breaches of the Migration Agents Code of Conduct) are summarised in the table below.

Comparison of Complaint Issues raised in Complaints made to the MARA in 2001 – 2002 compared with 2000 - 2001
	Category of issues
	Percentage of total 200-2001
	Percentage of total 2001-2002

	1. Standards of professional conduct 
	76.4%
	81.2%

	2. Fees and charges
	8.8%
	6.1%

	3. Duties of agents to employees
	2.4%
	3.0%

	4. Obligations to clients
	3.0%
	2.3%

	5. Financial duties
	1.6%
	2.2%

	6. Record keeping and management
	0.7%
	1.8%

	7. Termination of services
	4.4%
	1.2%

	8. Relations between agents
	1.8%
	1.2%

	9. Client awareness of the Code
	0.4%
	0.6%

	10. Complaints handling process
	0.5%
	0.4%

	TOTAL
	100%
	100%


“Failure to observe standards of professional conduct” attracted the highest number of complaints issues (81.2%).  The Table below further analyses the subcategories of issues complained of.

Comparison of Complaint Issues relating to Standards of Professional Conduct (Code of Conduct Part 2)
	Subcategory
	Percentage of total 200-2001
	Percentage of total 2001-2002

	Failure to act fairly, diligently and with competence
	51.2%
	48.4%

	Failure to maintain the reputation and integrity of the industry
	22.4%
	26.2%

	Failure to keep clients informed
	11.3%
	9.2%

	False/misleading advertising
	1.6%
	5.2%

	Misleading about prospects of success
	5.1%
	3.7%

	Delay in processing application
	4.1%
	3.1%

	Vexatious or grossly unfounded applications
	2.3%
	2.3%

	Imply relationship with Minister or DIMIA
	n/a
	0.6%

	Avoid client’s financial loss
	n/a
	0.5%

	Procure particular decision
	0.2%
	0.4%

	Informing client
	0.2%
	0.2%

	Failure to follow client’s instruction
	n/a
	0.1%

	Submit application without documentation
	1.6%
	0.1%

	TOTAL
	100%
	100%


Chapter 2

3. The Migration Act 1958 and Migration Regulations 1994

3.1 Any discussion as to the level of professionalism within the industry and the level of client service standards offered by Migration Agents must be considered in the context of the following data (as at 2002):

· that only 31.5% of all agents have legal qualifications whereas some 68.5% of all agents do not have legal qualifications;

· that of the number of registered agents with legal qualifications:

· 21.5% have practising certificates;

· 2.5% have admission to Court (no practising certificate);

· 7.6% have a law degree only;

· that migration agents with legal qualifications and a practising certificate (21.5% of total agents) are subject to the rules and regulations of their professional association which is the State Law Society that they are a member of, and which issues them with their Practising Certificate subject to their meeting the requisite professional standards, maintaining a trust account, and professional liability insurance;

· as such, lawyers who practise as migration agents, are subject to two tiers of control namely that of their State Law Society and MARA.

3.2 The Statutory Regulation of the Migration Advice Industry must also be considered in light of the legislative scheme.  The Migration Act 1958 and Migration Regulations 1994 form the basis of an extremely complex, codified and frequently changing area of the law.  To date the former Minister of Immigration has made various changes which are announced on 1 March, 1 July and 1 November of each year as well as at other times.  The magnitude of the changes is generally substantial and broad ranging as for example the major reforms to the student visa program which were implemented on 1 July 2001 when what was previously the Subclass 560 Student Visa Category was superseded by 7 student visa subclasses based on the various educational sectors that a student may apply to study in.

3.3 By virtue of these major reforms to the student visa program a competent Migration Agent would be required to be abreast of the following:

· Migration Act, 1958 (Cwlth), AGPS, Canberra.

· Part 1, Section 5.

· Part 2, Division 3, Subdivision, D, GB and Division 14A.

· Migration Regulations (Cwlth), AGPS, Canberra.

· Part 1, Division 1.2, regulation 1.03 – definitions.

· Part 2, Division 1.8 – “Special provisions for student visas”.

· Part 2, Division 2.2, regulation 2.07AF – “Certain applications for student visas”.

· Part 2, Division 2.2A, regulation 2.12JA – “payment of visa application charge for Internet application”.

· Part 2, Division 2.9, subdivision 2.9.2A – “automatic cancellation of student visas”.

· Schedule 1, Part 2, Item 1222 – “Student (Temporary) (Class TU)”.

· Schedule 2, subclasses 570, 571, 572, 573, 574, 575 and 576.

· Schedule 5A, Parts 1-8, - “Evidentiary Requirements for Student Visas”.

· Schedule 8 – “Visa Conditions”.

Other Relevant Acts

· Migration Legislation Amendment (Overseas Students) Act 2000.

· Education Services for Overseas Students Act 2000.

PAMs 3

· Generic Guidelines G – Student Visas – 1/7/2002.

· MSI – 368 Visa Cancellation Under Sections 109, 116, 128 & 140 (issued on 3/10/2002 with effect from 1/11/2002).

Gazettals
· Commonwealth of Australia Gazette No. GN 37, 18 September 2002—Specification of Courses or Class of Courses for the purposes of paragraph 1.44(2).

· Commonwealth of Australia Gazette No. GN 42, 30 October 2002—Assessment level for a passport issued by a foreign country in relation to each subclass of student visa for the purposes of reg. 1.41(1).

· Commonwealth of Australia Gazette No. SGN 255, 29 June 2001—Approval of Educational Institutions for the purposes of sub-subparagraphs 2.10(1)(b)(iii)(B) and (C) of the Migration Regulations 1994.

Student Visa Application Forms

There is a separate form for each student visa category.  Forms can be obtained from DIMIA website at www.immi.gov.au/student/forms.htm 

Temporary Entry: Overseas Students Booklets

DIMIA has also produced a Temporary Entry: Overseas Student booklet for each visa category.  The booklets are available from DIMIA website at www.immi.gov.au/allforms/books_temp.htm.

Also websites of various overseas posts hold requirements which may be specific to that application at that post.

Student Visas – Document Checklist

DIMIA has also produced Student Visa Document Checklists in relation to each subclass of student visa and assessment level, if making an application for a student visa in Australia.  

A Migration Agent would be expected to be familiar with the above information.

3.4 The Migration Act 1958 contains 507 sections which regulate the following:-

(a)
Control of the arrival and presence of non-citizens in Australia

(b)
Visas for non-citizens which covers a number of aspects including how to , apply for a visa, the code of procedure to be applying by the DIMIA in processing visa applications, the granting and evidencing of visas, bridging visas, limitation on visas , specific divisions relating to various visa categories such as temporary safe haven visas, the cancellation of visas and the procedure which must be applied when cancelling a visa.

(c)
 Criminal Justice Visitors

(d)
Enforcement Visas

(e)
Immigration Clearance

(f)
Immigration Detention and when it is applicable

(g)
The removal and deportation of unlawful non-citizens from Australia

(h)
The cost of removing, deportation and detention

(i)
Duties of Masters in relation to crews entering Australia

(j)
Offences relating to entry and/or remaining in Australia

(k)
Chasing and boarding ships and aircraft

(l)
Examination, search and detention

(m)
Recovery of costs from certain persons 

(n)
Monitoring compliance with student visa conditions through education providers

(o)
Migration Agents and Immigration Advice

(p)
the processes and restrictions in regard to reviewing Decisions to the Minister, AAT, MRT and RRT, Federal Court and High Court.

3.5 The Migration Regulations 1994 contain the regulations for some 135 visa subclasses. Appendix 1 contains the Numerical List of Subclasses.  Appendix 2 contains the Alphabetical List of Subclasses.

3.6 The Migration Regulations 1994 regulates the interpretation of various terms used in the Regulations, the sponsorship of visas, the classes of visas, the requirements for each visa subclass at time of application and decision, assurance of support, cancellation of visas, immigration clearance and the collection of information, review of decisions and various other issues arising from the Act. 

3.7 In addition to the Migration Act 1958 and Migration Regulations 1994 there are 14 Schedules to the Act and Regulations namely:

· Classes of Visas

· Provisions with respect to the Grant of Subclasses of Visas 

· Specific criteria applicable to unlawful non-citizens and bridging visa holders

· Public Interest Criteria

· Evidentiary Requirements for Student Visas 

· General Points Test – Qualifications and Points ( applicable to applications lodged pre 01/07/1999)

· General Points Test – Qualifications and Points ( applicable to applications lodged post 01/07/1999)

· Business Skills Points Test – Attributes and Points

· Visa Conditions

· Amount of Partial Refund

· Special Entry and Clearance Arrangements

· Prescribed Forms

· Memorandum of Understanding 

· Exchange of Letters

3.8 In addition to the Migration Act 1958 and Migration Regulations 1994 there is a range of ancillary legislation which a competent Migration Agent must be abreast of.  This includes:

· All Migration Regulations from 19 December 1989 to 31 March 2002

· Migration Agent Regulations 1998

· Migration Reform ( Transitional Provisions) Regulations

· Australian Citizenship Act 1948 and Regulations

· Migration (Visa Application) Charge Act 1997

· Administrative Decisions ( Judicial Review) Act 1977 and Regulations

· Federal Court Act 1976 and Rules

· Federal Magistrates Act 1999 and Rules 

· Freedom of Information Act 1982

· Judiciary Act 1901

· Ombudsman Act 1976

· Passports Act 1938 and Regulations

· Race Discrimination Act 1975

· Sex Discrimination Act 1984

· Education Services for Overseas Students Act

· Convention Relating to the Status of Refugees 1951 as amended by the Protocol

· Declaration and Convention on the Rights of Children

· International Covenant on Civil and Political Rights

· Other relevant International Instruments.

3.9 To add to the complexity of this legislative scheme, it is evident from reading the provisions of the Migration Act 1958 and Migration Regulations 1994 that the Act and Regulations are not drafted in plain English.  The converse is the case.

3.10 Further, a competent Migration Agent must be abreast of the Government’s policy intent in considering the various provisions of the Migration Act 1958 and Migration Regulations 1994, the Schedules to the Regulations and the ancillary legislation.  The Government’s policy intent is to be found in the Policy Advice Manual (PAM3) and the Migration Series Instructions (MSIs).  These are extremely extensive documents.  For example, the Generic Guidelines – Student Visas has 131 Divisions and covers all aspects of the student visa categories including the financial and language capacity which apply to the various subclasses of visas, the conditions and cancellation of student visas.

3.11 The above guidelines are also subject to frequent change.  For example, when the major reforms to the student visa program were implemented on 1 July 2001, the Government made a commitment to review the new program after its first 12 months in operation.  The intention of that review was to identify areas where further adjustments were required, and to ensure that the reforms supported the further growth of Australia’s international education export industry.  In line with the Government’s undertaking, DIMIA released a discussion paper in August 2002 to initiate the review.

3.12 By way of further example as to the extreme complexity and the broad range of changes in the student visa program alone, which will take effect 1 November 2003 is the DIMIA “Outcomes of Review of the 2001 Student Visa Reforms”.

3.13 It should be noted that the “Summary of Key Changes Following Review of 2001 Student Visa Reforms” is a summary of the changes only, and that a competent Migration Agent is required to become familiar with the relevant amending sections of the Migration Act 1958 and Migration Regulations 1994 so as to be able to properly advise a client as to their eligibility for a student visa, and the requirements to be met, including the financial capacity requirements, the English language proficiency requirements, and the other evidentiary requirements of the amended scheme.

3.14 The above examples are in no way exhaustive.  They merely seek to provide a number of examples of how extremely detailed, complex, codified and frequently changing this area of law is.

3.15 Therefore, any consideration in regard to regulatory intervention to alleviate the concerns previously stated requires an understanding of how extremely complex, codified and frequently changing this area of law is and:

· the low level entry requirements for migration agents without legal qualifications to become registered;

· the relatively low level of CPD requirements for Migration Agents; and

· the level of client service standards offered by Migration Agents;

· the effectiveness of the role of MARA and such like.

3.16 It is our Submission that the Bill will not achieve its stated purposes as referred to on pages 1 and 2 of the Explanatory Memorandum and repeated in this Submission.  Rather, what is required is a complete reconsideration of the regulation of Migration Agents including the appropriateness of Migration Agents without any legal qualifications providing migration advice.

3.17 Whilst it is acknowledged that there are competent Migration Agents without legal qualifications and that there are Migration Agents with legal qualifications who are not operating as professionally and competently as this complex area of law requires, it is our contention that unless the Migration Act 1958 and Migration Regulations 1994, the Schedules and the ancillary legislation as well as the policy advice guidelines were to become extremely simplified, then it must be questioned as to why from 1992 to date despite various Reviews, the current regulatory scheme requires ongoing “strengthening” and “overhaul”.

3.18 Further, of particular note is that there has been no attempt by the DIMIA and MARA as part of its consumer protection measures to undertake a public information campaign to make known to consumers that the bulk of Migration Agents have no legal qualifications, and that unlike Migration Agents with legal qualifications and practising certificates, they do not have:

· Compulsory Professional Indemnity Insurance;

· Audited trust accounts;

· as part of their legal training, training in respect of professional standards, professional conduct and professional ethics;

· that before a legal practitioner can be eligible to have issued to them a Practising Certificate there are minimum entrance requirements namely appropriate legal qualifications, followed by a period of supervised practice.

· legal practitioners, through practise as Migration Agents, are subject to two tiers of control namely the State Law Society and MARA which includes the Legal Professional Tribunal of the State in which the legal practitioner is registered to practice law. 

3.19 Similarly, the DIMIA and MARA do not advise consumers that the Law Institute of Victoria and the New South Wales Law Society conduct a specialisation scheme for migration lawyers who wish to become accredited as Immigration Law Specialists and that as such they are required to provide high quality professional service to the public after demanding entry requirements and then continuing their competence through Continuing Professional Education (CPE).

3.20 It is therefore not surprising that most consumers are not aware that most Migration Agents have no legal qualifications.  Further, most consumers, are not aware that most Migration Agents have had relatively limited experience in the profession, and may not have any formal qualifications.  The Explanatory Memorandum notes that “the average number of years of experience in the profession is only 3.3%.”

3.21 The media however is aware of these issues as evident from the Sunday Herald Sun, June 9, 2002 article “Law to stop rip off agents” at Appendix 3.  

Other Regulatory Schemes

3.22 In the context of considering alternate regulatory schemes and models to ensure quality of service, high level professionalism and the maintenance of client service standards it is recommended that a comparative analysis be undertaken in respect of the United Kingdom, the United States of America and Canada regulatory schemes.  For example, in the United Kingdom, whilst Migration Agents without legal qualifications are permitted to provide advice the large majority of such agents work in the voluntary sector on a pro bon basis.  Otherwise, the Immigration Practitioners Association of the United Kingdom is the professional association and regulatory body of immigration lawyers providing migration advice in that country.

3.23 Similarly, whilst in the United States of America some states permit migration consultants without legal qualifications to complete the application forms (such as in the State of California).  States such as California make a much stronger distinction between a lawyer’s assistance and other types of immigration assistance.  For example Californian law prohibits immigration consultants who are not attorneys from giving legal advice.. As stated in “Regulatory schemes in the US and Australia Compared” by Tim McDonald and Anne O’Donoghue reproduced on www.findlaw.com.au:

“MARA makes no regulatory delineation between Migration Agents, Lawyers registered as Migration Agents and Lawyers with specialised accreditation in immigration law. 

In this context, it is also of note that Australia with a population of about 20 million people has some 2,773 registered migration agents as of 2002 whereas the United States of America which has nearly 300 million people has some 8,000 lawyers providing migration advice.  Why, then, proportionally do Australian consumers need so many more advisers than the United States?

3.24 Chapter 3

4. Economic Benefits of Australia’s Migration Program

4.1 It is generally accepted by the Government and research organisations including the Committee for Economic Development of Australia (CEDA), Access Economics and others, that Australia continues to enjoy profound economic, social and cultural benefits of the Migration Program.  For example, on the 3rd October 2003, DIMIA released a list of “Recently Published Research” on Australian Immigration and Settlement.  Listed below are the research project reports which relate to the economic and other benefits to Australia of the Migration Program namely:

· Migration: Benefiting Australia Conference Proceedings (May 2002)

· The Impact of Permanent Migrants on State and Territory Budgets (May 2002)

· The Impact of Sponsored Temporary Business Residents on State and Territory Budgets (May 2002)

· The Impact of Sponsored Temporary Business Residents on Australia’s Living Standards (May 2002)

· The Impact of Sponsored Temporary Business Residents on the Commonwealth Budget (May 2002)

· The Impact of Long-Term Visitors on the Projection of Australia’s Population (May 2002)

· The Impact of Permanent Migrants on the Commonwealth Budget (March 2002)

· Fiscal Impact of Migrants to Australia on the Commonwealth Budget (March 2001)

· Economic Impact of 2000-01 Immigration Program Changes (March 2001)

4.2 Today’s Migration Program in particular, recognises these economic benefits.  Migrants are chosen from 2 broad categories – Skilled Stream and Family Stream, while the Humanitarian Program caters for those people from refugee or refugee-like situations in urgent need of resettlement.

4.3 The planning levels under the Migration Program for 2002/03 is 100,000 – 110,000.

4.4 The shift towards skilled migrants continues, with at least 58% of new migrants being selected from the Skilled Stream.

4.5 From data released by the Government, the economic benefits of the Migration Program for 2002/03 if it is maintained until 2007/08, in its present form will deliver:

· $7.2 billion in improved living standards.

· Employment as a proportion of population of 0.8% higher.

· $4.3 billion to the Commonwealth Budget.

· $32.7 billion over 10 years.

Economic Benefits of International Students

4.6 Overseas students are Australia’s second largest group of temporary entrants, constituting, as of 2002, a $4 billion plus industry for Australia.

4.7 A record number of 151,894 student visas were issued in 2001/02.  They substantially contribute to financing Australian higher education:

· In 2000 international students generated $3.7 billion in income for the Australian economy.

· Students in the higher education sector contributed $2.0 billion towards the total.

· Education is one of Australia’s largest export earners in the 15 years since fees for international university students were first introduced.

· This income has enabled universities to improve facilities and offer a much broader range of services to all students.

· Between 1996 and 2000 revenue from fees and charges in the higher education sector grew from $1.1 billion to $1.7 billion or from 14% to 18%.  The major component of fees and charges is overseas student income.

· Overseas student revenue increased by $153 million (or 19%) in 2000.

· Since 1996, revenue from overseas student fees has increased by more than 75%.

· RMIT University, Central Queensland University and Curtain University of Technology, had overseas student revenue contributing to more than 20% of their total revenue.

· A further 15 institutions derived more than 10% of their total revenue from fee paying overseas students in 2000.

· There are currently 46,500 international students studying at Victorian Universities.

· International students contribute over $700 million to the Victorian economy.

4.8 Overseas students participation in our higher education system increases our understanding of other cultures, builds friendships and future networks for our students, and promotes Australia’s reputation as a knowledge country to the international community.

4.9 This data puts into the broader context the importance of migration law to Australia as a whole and the significant role that Migration Agents play in facilitating the temporary and permanent entry of people to Australia.

Chapter 4

5. Summary consideration of the provisions of the Bill

5.1 It is our submission that the Bill will not achieve the aims set out in the Explanatory Memorandum and that it is fundamentally misconceived.

5.2 At Appendix 4 is the New South Wales Law Society Submission on the Migration Legislation Amendment (Migration Agents Integrity Measures) Bill 2003, October 2003 which the ILAA and LIV support in broad terms. 

5.3 The following is an extract of the sections in the Bill relating to the measures designed to discipline Migration Agents for so-called “vexatious activities”.

· Section 305C(6) – a person is not excused from giving information or providing a document on the ground that the information or provision of the document may intend to incriminate the person.

· Section 305C(7)(a) – any information on documents provided in response to a requirement under the above is not admissible in evidence against the person in any criminal proceedings except as provided in sub-section (b).

· Section 306AC – the Minister may refer registered migration agents for disciplinary action to MARA “if the agent has a high visa refusal rate in relation to a visa of a particular class”.

· Section 306AC(2) provides a formula as to how to work out “if the agent has a high visa refusal rate in relation to a visa of a particular class”.

· There is a 4 step method for calculating “high visa refusal rate”.

“(2)
This is how to work out if the agent has a high visa refusal rate in relation to a visa of a particular class:

Method statement

Step 1.
Work out the number of:

(a)
valid applications for a visa of that class;  and

(b)
applications for review by a review authority of a decision to refuse to grant a visa of that class;

made during a period determined by the Minister under this Division in respect of which the agent has given immigration assistance to the applicants concerned.

Note:
Subsections (3) and (4) provide for certain applications not to be counted.

Step 2:
Work out if the number at step 1 is equal to or greater than the number determined by the Minister under this Division.

Step 3:
If it is, work out in respect of the applications covered by step 1 the number of decisions to refuse to grant a visa that are standing at the end of all the proceedings (including any appeals) resulting from such decisions.

Step 4:
The agent has a high visa refusal rate in relation to a visa of that class once the number at step 3 expressed as a percentage of the number at step 1 is equal to or greater than the percentage determined by the Minister under this Division in relation to that class of visa.”

· Section 306AC(3) provides that if the agent has provided immigration assistance at visa application and at review stage then “the review application is not to be counted for the purposes of step 1 of the method statement” referred to above.

· Section 306AD Ministerial determinations provide:

“Period for making applications

(1)
The Minister may, by writing, determine a period for the purposes of step 1 of the method statement in section 306AC.

Minimum number of applications

(2)
The Minister may, by writing, determine a number for the purposes of step 2 of that method statement.

Refusal percentage

(3)
The Minister may, by writing, determine a percentage for a specified class of visa for the purposes of step 4 of that method statement.

Disallowable instruments

(4)
A determination under this section is a disallowable instrument for the purposes of section 46A of the Acts Interpretation Act 1901.”

· Section 306AE(1) provides that the Minister must give the agent a written notice “stating that the Minister is considering making such a decision and the reasons for it” (that is the referral of the Migration Agent to MARA for disciplinary action); and “inviting the agent to make a written submission to the Minister on the reasons for the agent having a high visa refusal rate in relation to the class of visa concerned; and on any other matter the agent considers relevant”.

· The objection period is 14 days after the notice is given by the Minister which may be extended if the agent, by notice in writing requests an extension of that period.

· Section 306AE(3) provides that the Minister must grant an extension of 14 days if the agent’s notice contains reasons for the request.

· Section 306AG provides that “if the Minister refers a registered migration agent to the Migration Agents Registration Authority for disciplinary action the Authority must suspend the agent’s registration for 12 months (in the case of a first referral) or in the case of any later referral – cancel the agent’s registration.”

· Section 306AG provides that the Authority “must make its decision as soon as possible but not later than 7 days”, after receiving notice of referral.
· Section 306AG(3) provides that the Authority “must give the agent written notice of its decision”.
· Section 306AH(1) provides that the Minister may direct the MARA to revoke a mandatory decision made in relation to a registered migration agent if the Minister thinks that it is appropriate to do so.
· Section 306AH(3) provides that if the Minister provides such a notice “the Minister may also direct the Authority to take further specified action after it revokes the mandatory decision”.
· Section 306AH(4) provides that the “power under sub-section (1) may only be exercised by the Minister personally”.
· Section 306AH(5) provides that there is no duty for the Minister to consider whether to exercise the power under subsection (1), whether or not the agent or anyone else requests him to do so, or in any other circumstances.
· Section 306AI provides that “if the Minister directs the Migration Agents Registration Authority to revoke a mandatory decision made in relation to a registered migration agent, the Authority must do so”.
· Section 306A1(2) provides that the “Authority must make its decision as soon as possible, but not later than 7 days, after receiving notice of the direction”.
· Section 306A1(4) provides that “if a mandatory decision is revoked under this section, it is taken never to have been made”.

· Section 306AJ provides for Review by the Administrative Appeals Tribunal of a referral decision on the MARA’s mandatory decision.
5.4 The ILAA and LIV strongly oppose a scheme which gives the Minister the power to mandatorily direct the MARA to take disciplinary action against an agent who is deemed to have a high visa refusal rate in relation to visas of a particular class, which is calculated by reference to the total number of applications that have been finally refused and in relation to which that agent has given “immigration assistance”.

5.5 It is evident from the above four step method of calculating “high visa refusal rate” that this is an extremely simplistic, inappropriate and illogical method of determining that an agent is “vexatious”.

5.6 It is our Submission that a “high visa refusal rate in relation to a visa of a particular class” is simply that, namely “a high visa refusal rate in relation to a visa of a particular class”.  This measurement of itself does not take into account a myriad of possibly relevant factors which affect “success” including, the complexity of the application, whether it raises novel issues of law, the impact of DIMIA policy and how it is interpreted (which of itself may in certain instances account for “a high visa refusal rate in relation to a visa of a particular class” (as for example in the case of Protection Visas)) and such like.

5.7 The Bill also challenges the cornerstone of Australia’s Administrative Law system and of the rule of law and the rights of individuals generally including issues such as legal professional privilege, privacy, constitutional issues and such like.

5.8 Whilst it is agreed that there is a need to substantially overhaul the regulation of the migration advice industry and in this context to clarify and strengthen the requirements to be registered as a Migration Agent, and further to strengthen the offence provisions against providing unregistered immigration assistance and such like, the ILAA and the LIV are strongly opposed to the scheme envisaged by the Bill particularly as it relates to the mechanical process by which “success rates” are determined which could victimise bona fide agents acting in good faith.

5.9 It is our Submission that the four step method of calculating “high visa refusal rate” is a “crude” and “simplistic” scheme which on consideration of the overall challenges facing the proper regulation of the migration advice industry, is misconceived and inappropriate.

5.10 We further strongly oppose:

· the removal of the right to confidential advice;

· the impact on legal professional privilege;

· the inclusion of the provision of “advice” in the requirement to notify DIMIA and in the calculation of refusal rates;

· the need to notify the DIMIA or review authority of advice including to any potential applicant;

5.11 It is essential that we protect legal professional privilege and privacy and ensure that advice can be provided in confidence. 

5.12 We are concerned that notifications to the DIMIA of advice provided will lead to the creation of a data base of personal information about potential visa applicants and migration advisers which may subsequently be used in various ways not intended by the Bill.

5.13 The Bill also has an impact on the doctrine of the separation of powers.  In our submission it will add to the continuing tension between the Executive, the legal profession and the judiciary.  It will extend Executive power to the Minister.  For example section 306AG provides that “if the Minister refers a registered migration agent to the Migration Agents Registration Authority for disciplinary action the Authority must suspend the agent’s registration for 12 months (in the case of a first referral) or in the case of any later referral – cancel the agent’s registration”.  Further, section 306AG provides that MARA “must make its decision as soon as possible but not later than 7 days”, after receiving notice of referral.

5.14 It is our submission that the above example of the mandatory extension of Executive Government power undermine the rule of law, the role of MARA and individual rights.

5.15 The Hon Justice MH McHugh AC, speaking at the recent Australian Bar Association Conference in 2002 lamented the continuing tension between the Executive and the judiciary and noted that “In recent years, the field of immigration law has become an especially contentious area.  It has caused the Executive Government to take dramatic action to confine the power of judicial review in immigration matters”.  Justice McHugh recalled the cautionary words of Sir William Wade that “to exempt a public authority from the jurisdiction of the courts of law is, to that extent, to grant dictatorial power”.

5.16 Whilst Section 306AJ provides for review of the agent’s mandatory suspension and/or de-registration by the Administrative Appeals Tribunal (AAT), it is our submission, as stated by Justice McHugh that the doctrine of separation of powers “constructs a system that avoids concentrating too much power in any one body of government – the Three powers are separated from one another” and “none is supposed to trespass into the other’s province”. Furthermore, no arm of government is supposed to abdicate power to another arm.  The premise of this construct is not a harmonious relationship but a checking and balancing of power.  Inevitably, the checking provides the blueprint for, and generates, tension between the three arms of government.  

5.17 It is in this context that the decision of Gleeson CJ in Plaintiff S157/2002 v Commonwealth of Australia [2003] HCA 2, 4 February 2003, should be noted, albeit that this case dealt with section 474 of the Migration Act 1958 and whether it ousted the jurisdiction conferred on the High Court by section 75(v) of the Constitution.  In S157/202 the High Court reaffirmed its function of protecting the subject against any violation of the Constitution, of all or any law made under the Constitution.  

5.18 Gleeson CJ at page 2, paragraph 6 notes that “The Parliament cannot abrogate or curtail the Court’s constitutional function of protecting the subject against any violation of the Constitution, or of any law made under the Constitution....”

Taking the above into account, the question is whether Parliament should confer upon the Executive an authoritative and conclusive decision making power of the type envisaged by the Bill.  The High Court stated:

“Legislation which converts power or jurisdiction on officials or tribunals, or imposes public duties, or enacts laws which govern official conduct, and which, in addition, deprives or purports to deprive, courts of jurisdiction to control excessive power or jurisdiction, or to compel performance of duties, or to restrain breaches of the law, involves a potential inconsistency.”
5.19 Whilst the High Court made these comments in the context of the consideration of the Privative Clause provisions these comments are relevant in the context of the mechanisms of the Bill as: 

“A provision that defines and limits the jurisdiction of a tribunal may be difficult to reconcile with the provision that states that there is no legal sanction for excess of jurisdiction.”  (Gleeson CJ, paragraph 10, page 3 of S157).  

Gleeson CJ goes on to quote Griffith CJ in Baxter v NSW Clickers Association:  .

“A grant of limited jurisdiction coupled with the declaration shall not be challenged seems to me a contradiction in terms.”
5.20 In the context of the Bill, the Minister will have the power to impose mandatory sanction against an allegedly “vexatious” Migration Agent and require MARA to suspend or in the case of a second Notice to deregister the Agent.  Whilst the Bill gives the aggrieved Migration Agent the right of Appeal to the AAT any provision which mandatorily requires MARA to act on the Minister’s Notice undermines the principles of the rule of law and the rights of individuals.

5.21 A Bill which confers such broad powers admits that MARA and the migration regulations scheme is not working.

5.22 Any broad ranging discretion on the part of the Executive to mandatorily sanction requires extremely careful scrutiny and should be opposed as there is no protection to the individual from the inappropriate exercise of this discretion once the mandatory suspension and/or deregistration has occurred.  What restraint is there against the Minister acting “improperly” when such broad power and authority is accorded to the Minister?  What mechanism is there to challenge the means by virtue of which the determination is made save and except by appeal to the AAT?  Why if the intent is to better regulate the migration advice profession should Parliament accord to the Minister of Immigration such broad authority and power?.  Why should the Executive be beyond notions of “imperative duties or inviolable limitations or restraints”, which otherwise may be imposed by legislation?

5.23 Gleeson CJ at page 9, paragraph 25 of S157/2002 goes on to refer to Australian Broadcasting Tribunal v Bond.  He makes reference to Deane J explaining that “in the past, it was customary to refer to the duty to observe common law requirements of fairness as a duty ‘to act judicially’ ...  Later, the duty came to be referred to as a duty to observe the requirements of ‘natural justice’.  Later again, it became common to speak of ‘procedural fairness’.  The precise content of the requirement so described may vary according to the statutory context;  and may be governed by express statutory provision.  Subject to any such statutory regulation, and relevantly for present purposes, the essential elements involved include fairness and detachment.  Fairness and detachment involve ‘the absence of the actuality or the appearance of disqualifying bias and the according of an appropriate opportunity of being hear’.  A statute may regulate and govern what is required of the tribunal or other decision-maker in these respects, and prescribe the consequences, in terms of validity or invalidity, of any departure.  Subject to any such statutory provision, denial of natural justice or procedural fairness will ordinarily involve failure to comply with the condition of the exercise of decision-making power, and jurisdictional error”.  

5.24 If the High Court determined that it was appropriate to read down the “privative clause” provisions in the consideration of the proper exercise of decision-making power, and jurisdictional error, why should Parliament accord the Minister of Immigration such broad ranging personal powers against allegedly “vexatious” migration agents?

5.25 The Migration Act already gives the Minister of Immigration substantial personal power to refuse a visa application under Section 501A of the character provisions where it is in the national interests to do so.  Any extension of these powers in the context of the regulation migration advice profession should be strongly opposed. 

5.26 Gleeson CJ in S 157/2002 recognised the complexity of decision-making under the Migration Act and put it in its proper context when he stated:

“In considering and applying the relevant principles of statutory construction, it is necessary to begin with an examination of the scheme of the Act.  For present purposes, the central provisions of the Act are those which concern the making of decisions to grant or refuse visas, which enable a non-citizen lawfully to enter, or remain in, Australia. Unlawful entry into, or presence in, Australia, exposes a person to loss of liberty and compulsory removal.  The Act, and the Regulations made under it, provide for multiple classes, and sub-classes, of visas.  For each class of visa detailed criteria are provided.  These must be satisfied by applicants, and are to be applied by decision-makers.  The plaintiff in this case applied for a protection visa.  By virtue of s 36 of the Act, a criterion for a protection  visa is that the applicant for the visa is a non-citizen of Australia to whom Australia has protection obligations under the Convention relating to the Status of Refugees as amended by the 1967 Refugees Protocol.  That Convention includes a definition of “refugee”.  It is presently unnecessary to note the detail of that definition.  It suffices to say that its elements have given rise to much litigation, and have been the subject of judicial interpretation in many cases.  Section 65 of the Act provides that if, after considering a valid application for a visa, the Minister is satisfied that the prescribed criteria have been met, the Minister is to grant the visa.  If not so satisfied, the Minister is to refuse the visa.  The Minister has power to delegate this function.  Decisions of the Minister or a delegate are subject to review by the Tribunal.  Such a review occurred in the present case.  The essence of the plaintiff’s application for a visa was that he satisfied the Convention definition of a refugee, and that, pursuant to the Convention, Australia owed him protection obligations.  The relevant provisions of the Act constitute the means by which Australia gives effect to its international obligations.  The interpretation of the definition of refugee in the Convention is a matter of law.  Decisions as to whether a person is someone to whom Australia owes protection obligations often turn upon questions of law;  sometimes complex and difficult questions of law.  Although it is the provisions of the Act concerning protection visas that are directly relevant in the present case, they are only part of a wider, and more detailed, pattern of legislation which, in a variety of respects, affects fundamental human rights and involves Australia’s international obligations.

In such a context, the following established principles are relevant to the resolution of the question of statutory construction.

First, where legislation has been enacted pursuant to, or in contemplation of, the assumption of international obligations under a treaty or international convention, in cases of ambiguity a court should favour a construction which accords with Australia’s obligations.

Secondly, courts do not impute to the legislature an intention to abrogate or curtail fundamental rights or freedoms unless such an intention is clearly manifested by unmistakable and unambiguous language.  General words will rarely be sufficient for that purpose. What courts will look for is a clear indication that the legislature has directed its attention to the rights or freedoms in question, and has consciously decided upon abrogation or curtailment.  As Lord Hoffmann recently pointed out in the United Kingdom, for Parliament squarely to confront such an issue may involve a political cost, but in the absence of express language or necessary implication, even the most general words are taken to be ‘subject to the basic rights of the individual’.

Thirdly, the Australian Constitution is framed upon the assumption of the rule of law.  Brennan J said:

‘Judicial review is neither more nor less than the enforcement of the rule of law over executive action;  it is the means by which executive action is prevented from exceeding the powers and functions assigned to the executive by law and the interests of the individual are protected accordingly.’

Fourthly, and as a specific application of the second and third principles, privative clauses are construed ‘by reference to a presumption that the legislature does not intend to deprive the citizen of access to the courts, other than to the extent expressly stated or necessarily to be implied’.”

5.27 Whilst there is a need to reform the Migration Advice profession, this must be done in such a way as to achieve the right balance between consumer protection and professional standards and defending the principles of the rule of law and the rights of individuals.  This is the challenge which lies ahead.  Fundamental to this reform is a recognition that Australian Administrative Law creates both duties and inviolable limitations or constraints and should seek to protect the rule of law.

Proposals for Reform

5.28 It is the Submission of the ILAA and the LIV that if the aims are summarised in the Explanatory Memorandum are to be given effect to, then:

· there should be a complete overhaul of the migration regulation advice industry to ensure a far higher entry level requirement than has been the case to date particularly bearing in mind that 68.5% of Migration Agents have no form of legal training.

· the minimum entrance requirement be a Diploma – level qualification, followed by a period of supervised practice.

· there be a compulsory Professional Indemnity Insurance requirement.

· all migration advisers be required to have audited trust accounts.

· an independent Immigration Services Commission be created to replace the MARA.

5.29 Any regulatory scheme for migration agents should recognise the fundamental difference between migration agents with legal qualifications and practising certificates and those without.

5.30 To provide ongoing consumer protection and awareness, the regulatory scheme should make known to the public that there are at least two categories of migration agents namely lawyers with current practising certificates who should continue to be exempt from the initial entry requirements and the scheme envisaged by the Bill and those who have no legal training.

The current regulatory scheme has consistently failed to make the public aware of these distinctions, and in doing so has undermined consumer protection and professional standards.
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