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W Australian Government

w8 %Y Department of Immigration and Multicultu )1 and Indigenous Affairs

2B MAY 2000
Mr Ph llip Bailey R
Acting Secretary o
Senat : Legal and Constitutional Legislation Committee

Parlia nent House
CANE =RRA ACT 2600

Dear | r Bailey

Senat : Legal and Constitutional Legislation Committer Inquiry into the
Provi: ions of the Migration Amendment (Judicial Revir v) Bill 2004

I refer to the Committee’s hearing into the Migration Legislz ion Amendment (Judicial
Revie v) Bill 2004 held at Parliament House on 12 May 20:1 at which Mr Storer, Mr
Eyers and | gave evidence. | also refer to your emails to M: Storer and myself
respe: tively dated 18 May 2004 setting out a series of que«tions from the

Comn ittee. | will respond to each of these questions in turn.

Ques! ion 1. Could you provide a copy of the advice of |ir Henry Burmester
QC, d scussed in the hearing? Question 2. Could you :xplain the legal effect
of the Bill? In doing this, could you detail the scope of ivhat could constitute a
‘purp: rted decision'?

in acc srdance with normal practice, copies of advice giver 1o Government are not
provid :d to the Committee.

As no 2d in the Department's opening statement to the Corimittee, the purpose of
this Bi | is to reintroduce three procedural requirements in ¢ lation to applications for
judicie review of Migration Act 1958 matters. These requi-uments were originally
introd: ced in the early 1990s to set a framework within whi: h applications could be
lodgec . These requirements involved:

- time limits within which a person could make an apypl cation for judicial review
of a Migration Act matter; '

- providing that oniy the High Court, Federal Court ar . Federal Magistrates
Court had jurisdiction to hear these applications; ant

- precluding judicial review by the Federal Court and il .e Federal Magistrates
Court of primary decisions subject to merits review.
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The re ason these procedural requirements in the Migratiot Act no longer have any
practi al effect is that they are framed {o apply to ‘privative :Jlause decisions’. The
High € ourt found in Plaintiff s757/2002 v The Commonwe.1.th that a ‘privative clause
decisi 0" is one that is not tainted by a jurisdictional error.

The B Il does not alter the grounds upon which a decision ;- action taken under the
Migraf on Act may be set aside. This is because section 474 (the privative clause) is
specif cally excluded from the amended definition in subsetion 5(1) of a “privative
clause decision”,

For th : purposes of the other provisions in the Migration A<, where the term

“privai ve clause decision” is used, the proposed definition, which includes "purported
decisi ns”, will apply, as those provisions apply {o all acticris/decisions taken

pursu: nt to provisions of the Migration Act, rather than only applying to

action i/decisions that are subsequently found by a court t) be lawful. This means
that pr rsons wanting to chailenge any visa related decisio " or action under the
Migrat on Act must do so within the time limits provided fot in the Bill before the
Feder | Magistrates Court, Federal Court and High Court, :\lso primary decisions
that a1 2 merits reviewable cannot be reviewed by the Fedeal Magistrates Court or
the Fe leral Court.

Ques! on 3: In Plaintiff $157, it was noted in obiter tha! section 75(v) of the
Const tution confers upon the High Court the power t« -eview decisions of,
and s ek injunctive relief of, officers of the Commonw: alth. Callinan J noted
in obi er that the power to grant remedies under sectic:i: 75(v) of the
Cons! tution can not be extinguished by legislation. H: also noted that whilst
the Pi riiament has power to prescribe time limits whic!" are binding on the
High { ‘ourt:
“...those time limits must be truly regulatory in ii1ture and not such as
to make any constitutional right of recourse virtually illusory as section
486A in my opinion does. A substantially longer period might perhaps
be lawfully prescribed, or perhaps even 35 days :iccompanied by a
power to extend time."” {Plaintiff $157/2002 v Co.1 monwealth of Australia
[2003] HCA 2, at 59.

How ¢ oes the Bill comply with these Constitutional pro ections?

Justici Callinan’s comments related io the strict 35 day tinu: limit currently contained
in sec on 486A of the Migration Act, without the ability for || e court to extend that
time fii 1it. His Honour noted;

“a substantially longer period might perhaps be lawfiilfy prescribed, or
perhaps even 35 days accompanied by a power to ».dend time.”

The B | addresses His Honour's concern by providing the :ourt with a power to
extenc the proposed 28 day time where an application is riide to the court within a
furthel 56 days after the expiry of the 28 day time limit, and the court believes it is in
the int irests of the administration of justice to allow the ap: ication to be made.
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Ques ion 4. Some submissions argued that the effect .:f the Bill may be to
incre: se applications for judicial review, because due | > the vague nature of
what nay constitute a 'purported decision’, a lawyer mi1y defensively seek
reviet ' for any administrative action of the Departmen!, out of fear that the
‘cloct ' may have started. What is your response to thi:?

We be lieve that the Bill would not increase the number of i dicial review applications,
but we uld rather lead to a reduction in the number of appli itions that are currently
being nade. This is based on the fact that since the effec /e removal of time iimits
as a r sult of the High Court’s decision in Plaintiff S157/2(( 2 v Commonwealth of
Austr: lia, there has been a substantial growth in judicial resiew applications. As the
Depar ment advised the Committee, in the last 12 months, -14% of applications have
been : 1ade more than 3 months after the decision under ch allenge was made.

The D :partment’s experience has been that even where juciicial review applications
have | een made a considerable period of time after the relt vant decision, many of
those ipplications have been of a pro-forma nature, withou! particularising the legal
error. For this reason the Department does not believe thix: there will be a significant
numbi r of “holding applications” resulting from the introdu:iion of these time limits.

Quesi on 5. The Bills Digest (p.3) states that figures ot tained from the

Depa: .ment of Immigration and Multicultural and Indige nous Affairs show that
the nt mber of applications to the High Court seeking ji dicial review of

migra ion decisions from 1 July 2003 to 15 April 2004 was approximately 400.
This ¢ ompares to 2400 for the whole of 2002-2003. Carn: you confirm if these
figure ; are correct, and, if so, have you been able to a: ;ertain the reason for
such | dramatic drop? Are you able to give a breakdovw a1 of applications for
judici. | review before the High Court, Federal Court an. Federal Magistrates
Court in terms of being migration related, and within { ose that are migration
relate |, by the type of migration matter?

i confi m the figures stated in the Bills Digest (p.3) cited ak« ve at Question 5 are
correc . Departmental figures for the period 1 July 2003 tc - 5 April 2004, set out in
the tal le below indicate that 402 migration related applicati: ns were received by the
Depar nent from the High Court during that period.

HC-OJ |[HC-SL |FFC EC FM2 AAT | Others |Total
Prime y [12 15 44 142 3¢ 204 118 1473
RRT 154 203 414 425 1,549 1 - |0 2,746
MRT 10 8 34 127 317 1 0 497
Total 176 226 492 694 1,104 206 |18 3,716

*Figure ; in table cover the period from 1 July 2003 to 15 April 2004

The D :partment is of the view that the drop in the number " applications to the High
Court s a result of the Muin and Lie class action litigation b+ ing finalised as matters
are ret itted by the High Court to the lower courts. In addilion, a number of

practit >ners who had been filing significant numbers of apj:lications in the High
Court : re no longer doing so.
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The t: ble set out above provides a breakdown of the num? 2rs of migration related
applic itions made to the High Court in its original jurisdictinn and appellate

jurisdi :tion, the Full Federal Court, the Federal Court, the *2deral Magistrates Court
the A« ministrative Appeals Tribunal and others, which wert received by the

Depar ment. The figures are broken down into applicatior & received from primary
decisi ins, RRT (protection visa decisions) and MRT decisit ns.

Ques ion 1, (Mr Storer, p.18, Proof Hansard) and Quesuiion 2, (Mr Walker, p.20,
Proof Hansard)

The v gration Amendment (Judicial Review) Bill 2004, inc i ding the introduction of
the de amed notification provision in relation to High Court s pplications, is based on
advice from the Chief General Counsel, Mr Henry Burmesiir QC.

Ques ion 3, (Mr Walker, p.22, Proof Hansard)

The v gration Litigation Review reported to the Attorney-C« neral. Release of
inforrr ation about the contents of the report is a matter for the Aftorney-General.
The D :partment is unable to provide any further informatic:r to the Committee in
relatic 1 to the Migration Litigation Review.

Thank you for the opportunity to clarify these matters for th¢ Committee.

Yours sincerely

ygz///%/

Doug Valker

Assist int Secretary

Visa F -amework Branch

Parlia: nentary and Legal Division
A& My 2004
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