
Submission to the Senate Legal and Constitutional References Committee inquiry on the excision of certain islands from Australia’s migration zone 

Human Rights and Equal Opportunity Commission

In this submission

1. Context                                                                                                              2                                                                                                                   

2. Amendment Bills erode universal application of human rights                        2

3. Amendment Bills erode judicial protection of human rights                             5

4. Concerns arising from the proposed operation of the Migration

Legislation Amendment (Further Border Protection) Bill 2002                        6                                                                                                                                                   

Recommendation

That for the reasons outlined below the Migration Legislation Amendment (Further Border Protection) Bill 2002, should not receive parliamentary approval.

 Context

The Migration Legislation Amendment (Further Border Protection) Bill 2002 which seeks to amend the Migration Act 1958 and extend the definition of “excised offshore place” to include the Coral Sea Islands and certain islands that form part of Western Australia, Queensland and the Northern Territory, needs to be considered in the wider context of the previously enacted suite of Bills which collectively make up the “border protection package”.

These Bills include the Border Protection (Validation and Enforcement Powers) Bill 2001; the Migration Amendment (Excision from Migration Zone) Bill 2001; and the Migration Amendment (Excision from Migration Zone) (Consequential Provisions) Bill 2001. The Commission has previously indicated that it is concerned the provisions of these Bills undermines Australia’s commitment to international human rights obligations. Before considering the specific implications of the Further Border Protection Bill 2002, it would be useful to recapitulate on those concerns.

The Amendment Bills erode the universal application of human rights
It is a basic tenet of human rights that such rights should be applied equally, without distinction. Everyone within Australian territory is entitled to have his or her human rights respected and protected. For example, Australia has undertaken to ensure the rights in the International Covenant on Civil and Political Rights ("ICCPR") and Convention on the Rights of the Child ("CROC") to all persons within its territory:

Each State Party to the present Covenant undertakes to respect and to ensure to all individuals within its territory and subject to its jurisdiction the rights recognized in the present Covenant … 
International Covenant on Civil and Political Rights article 2(1). 

States Parties shall respect and ensure the rights set forth in the present Convention to each child within their jurisdiction without discrimination of any kind … 
Convention on the Rights of the Child article 2(1). 


Article 26 of the ICCPR also provides for rights of non-discrimination.

The Migration Amendment Bill 2001 excises from Australia's migration zone certain territories. This in turn creates two categories of asylum seekers with access to different rights: those in the excised territories and those landing on the Australian mainland. In the case of the Human Rights & Equal Opportunity Act (HREOCA) itself, recent advice from the Department of Immigration and Multicultural and Indigenous Affairs indicates that HREOCA does not have extra-territorial effect, therefore the Commission’s functions do not extend to the operation of immigration detention centres on Nauru or PNG, which to this point has been the ultimate destination of all people who have previously landed on the excised territories. Clearly this is not the case for people who land on the Australian mainland.  Despite this legislation, Australia continues to be bound by its human rights obligations. Asylum seekers in the "excised territories" still fall within the ICCPR, CROC and the Refugee Convention. 

The Bills undermine core international human rights guarantees
The right of non-refoulement
Australia's obligations to people presenting in its territory claiming to be at risk of persecution are set out in four international treaties to which Australia is a party, not only the Refugee Convention.

Convention Relating to the Status of Refugees 
Article 33 of the Refugee Convention prohibits States Parties from returning ('refouling') a refugee to the frontier of a country where his or her life or freedom would be threatened. 

Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (CAT)

Article 3 of CAT provides 'No State Party shall expel, return ('refouler') or extradite a person to another State where there are substantial grounds for believing that he would be in danger of being subjected to torture'. The right of such a person to resist expulsion is not made dependent upon him or her satisfying the Refugee Convention definition of 'refugee'.

International Covenant on Civil and Political Rights (ICCPR)
The obligation of non-refoulement is also imposed by the ICCPR. Article 7 provides that 'No one shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment'. The UN Human Rights Committee has stated that: 'States Parties must not expose individuals to the danger of torture or cruel, inhuman or degrading treatment or punishment upon return to another country by way of their extradition, expulsion or refoulement' (General Comment 20, paragraph 9). 

In addition the Committee has pointed out that in relevant circumstances, placing a person at risk of torture or cruel, inhuman or degrading treatment or punishment by another country will be a breach of article 7 as much as if the first country had committed the act of torture itself. The protection thus afforded by article 7 is afforded both to refugees and also to others who are at risk but do not satisfy the Refugee Convention definition of 'refugee' (like CAT article 3). The same argument is applicable to the ICCPR article 6 protection of the ‘right to life’ and the article 9 ‘protection of the right to security of person’. 

Convention on the Rights of the Child (CROC)
CROC article 22 provides comprehensive and special protection for children who are refugees or who are seeking refugee status. They are to 'receive appropriate protection and humanitarian assistance in the enjoyment of [their CROC rights and also other human rights and humanitarian instruments to which the State Party is a party]'. Thus CROC article 22 explicitly includes Australia's obligations to asylum seeker children under the Refugee Convention and the International Covenant on Economic, Social and Cultural Rights (ICESCR). 

Under CROC Australia must, in all its actions towards children, including asylum seeker children, make their best interests a primary consideration (article 3). An unaccompanied asylum seeker child must be afforded 'special protection and assistance' by the government (article 20). In the case of children in Australia, Australia must 'take all appropriate measures to promote physical and psychological recovery' of all those who are victims of torture or any other form of cruel, inhuman or degrading treatment or punishment or of armed conflict regardless of their nationality (article 39).

Like the ICCPR, CROC protects children from ‘torture and other cruel, inhuman and degrading treatment and punishment’ (article 37) and recognises the child's ‘inherent right to life’ (article 6). Again there is an obligation not to expel, return or extradite a child to another country where he or she will be subjected to or at risk of being subjected to torture or other cruel, inhuman or degrading treatment or punishment or of death.

The Border Protection Bill and the Migration Amendment Bill 2001 each authorise the expulsion of asylum seekers from Australian territory. The Border Protection Bill allows expulsion from Australia, the Migration Amendment Bill 2001 allows removal of an individual to a country that the Minister deems appropriate.

These provisions create a system in which Australia's non-refoulement obligations are not being specifically fulfilled by Australia; instead we are ultimately relying on other sovereign countries (Nauru and PNG) behaving appropriately in complying with the non-refoulement obligation even though this obligation had its origin within Australia. In the case of Nauru which is not even a signatory to the Refugee Convention, this anomaly could, theoretically, assume even greater importance at some time in the future; even in the case of PNG it should be noted that in signing the Refugee Convention the Government, as was its right, made reservation with respect to articles: 17(1), 21, 22(1), 26, 31, 32 and 34. 

The right not to be arbitrarily detained
Clause 8 of the Border Protection Bill provides for the substitution of a revised version of section 245F (9) of the Migration Act for the existing sub-section. The revised sub-section allows people on detained ships or aircraft to be themselves detained and then either taken outside Australia or brought into the migration zone. 

As illustrated by the Tampa incident, such detention may be lengthy, potentially involving people being detained in poor conditions during protracted negotiations with other states and international institutions. In such circumstances, the detention may, by reason of its indeterminacy, breach article 9 of the ICCPR.

The provisions also raise issues under the Convention on the Rights of the Child (CROC). Articles 37(b) of the CROC provides that:

No child shall be deprived of his or her liberty unlawfully or arbitrarily. The arrest, detention or imprisonment of a child shall be in conformity with law and shall be used only as a measure of last resort and for the shortest appropriate period of time.
Proposed section 245F (9) appears to contemplate that any child aboard a detained boat or aircraft may be taken into detention without expressly requiring:

· consideration of alternatives to detention for those persons; or 

· separate consideration of the human rights of those persons. 

As such, an exercise of the powers under proposed section 245F (9) stands to involve Australia breaching its obligations under article 37(b) of CROC.

Related issues arise under Guideline 5 of the United Nations High Commissioner for Refugees' "Guidelines on Detention of Asylum Seekers" (the "Guidelines"). The Guidelines were developed to assist governments formulate and implement detention policies and practices. These Guidelines apply to all asylum seekers who are in detention or detention-like circumstances. They apply to all asylum seekers who are confined within a narrowly bounded or restricted location where the only opportunity to leave this area is to leave the territory. Under Guideline 5 Australia is obliged to take steps to ensure an appropriate environment for children who are detained:

If children who are asylum seekers are detained in airports, immigration-holding centres or prisons, they must not be held under prison-like conditions. All efforts must be made to have them released from detention and placed in other accommodation.
Proposed section 245F(9) does not expressly require a person exercising powers under that section to undertake such efforts, potentially giving rise to a breach of Guideline 5.

 The Amendment Bills undermine judicial protection of human rights 
The Migration Amendment Bill restricts the rights of offshore entry persons to initiate legal proceedings in Australia
The legislation removes rights of persons characterised as offshore entry persons to initiate legal proceedings against the Commonwealth. This prevents people accessing legal protection where they allege there has been a breach of the rights which Australia, as a matter of international law, is bound to accord them.

The Human Rights Committee has said, in Concluding Observations, that the duty to comply with Covenant obligations should be secured in domestic law. It recommended that persons who claim that their rights have been violated should have an effective remedy under that law.

The Migration Amendment Bill prevents unauthorised arrivals from accessing the procedures to apply for refugee status under the Migration Act at the point of arrival
"Offshore entry persons" who arrive in the proposed excised zones are not afforded opportunities to apply for refugee status equivalent to those available to other asylum seekers. People who are genuinely fleeing persecution should be assisted in accessing processes to establish refugee status at their point of arrival. An unfettered and non-compellable Ministerial discretion to allow individual offshore entry persons to apply for visas is an inadequate recognition of Australia's international human rights obligations in respect of these persons.

Concerns arising from the proposed operation of the Migration Legislation Amendment (Further Border Protection) Bill 2002

No certainty of ultimate location for purpose of assessing refugee status

The Government to this point has made no announcement of where it intends future asylum seekers, who land on one of the proposed newly excised islands off the north-west of Western Australia, islands off the Northern Territory, islands off far North Queensland and the Coral Sea Islands Territory, will subsequently be transshipped for purpose of assessing their refugee status. If one is of the view that the “ Pacific Solution” may have run its course, then presumably future asylum seekers will end up in the proposed “permanent detention facility” on Christmas Island.

If that is the case it will certainly highlight the hybrid nature of Australia’s refugee processing arrangements. On one hand there will be the “Christmas Island model” which could be dubbed the “no-frills” option, by virtue of use of UNHCR refugee assessment guidelines and no access to Refugee Review Tribunal or court appellate processes; this could be contrasted with the “mainland Australia model”, a full service option featuring the complete range of Australia’s normal refugee processing procedures. And all of this occurring on land space that for every other purpose except the Migration Act, is considered to be Australian.

 Needless to say if it transpires the Government intends using the Migration Legislation Amendment (Transitional Movement) Bill 2002, to permit processing on Australian mainland soil, but using the aforementioned “no-frills” procedures then the arrangements will become totally confusing. And finally, if the Government proposes to continue using declared third countries such as Nauru and PNG for processing, then we are back into the same human rights issues previously highlighted in this submission.

Proximity of the excised islands to mainland Australia-why stop there?

Unlike Christmas, Cocos, the Cartier Islands and Ashmore Reef which are geographically remote from Australia, the islands newly proposed for excision are directly adjacent to the Australian mainland. It is for this reason they are respectively part of Queensland, Western Australia and the Northern Territory. It therefore begs the question why the “excision for purposes of the Migration Act” should stop there? The Minister for Immigration and Multicultural and Indigenous Affairs in his Second Reading Speech says: “Without the amendments made by this bill, should that vessel (that is one organized by people smugglers) or any other attempt to come either through the Torres Strait or to outlying islands of Australia, it would be possible for these unlawful arrivals to gain access to Australia’s extensive visa application processes and the accompanying very liberal interpretation of the Refugees Convention”.
Nothing in the Minister’s speech explains why it is self-evidently wrong that asylum seekers should seek to engage Australia’s protective obligations pursuant to the Refugee Convention, simply because of the physical means they use to transport themselves here. That being the case, then using the Minister’s implied logic there is no reason to suppose that in the future the same argument will not be applied in support of excision of mainland Australia, for migration purposes, for asylum seekers who arrive by boat. Presumably the Minister is of the view that the “cordon sanitaire” provided by the Australian Navy will prevent boats getting through to the mainland and so there would never be a need to contemplate such a drastic measure.

However, it needs to be pointed out that if such a step was taken in the future, it would represent a complete repudiation by Australia of its obligations under the Refugee Convention as far as onshore processing was concerned. By extension this proposal to excise islands proximate to Australia is similarly tainted and were it to receive parliamentary approval would send a powerful signal that a future Government could expect similar support should it decide to include the Australian mainland in the migration excision zone.

Consultation with communities affected by the proposed legislation
The Commission is concerned that there appears to have been inadequate consultation with affected communities, including Indigenous communities, on those islands proposed for excision from the migration zone. 

Communities must be provided with sufficient information and the opportunity to raise any issues of concern relating to the potential implications of any excision. This would include, for example, discussion as to what mechanisms would be put in place in the eventuality that asylum seekers subsequently arrived on an island that had been excised from the migration zone. In addition to the concerns raise elsewhere in this submission, the Commission considers that the Bill should not be considered further until such time as an extensive consultation process has been undertaken with affected communities.
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