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This further submission is in answer to three questions raised during the hearing on Wednesday 21 August, 2002.  I am sorry not to have been able to provide my answers earlier.

1. Categorical denial by Departmental official that Refoulement is occurring

On Monday 19 August, 2002, Senator Payne referred to the argument made in various submissions that "asylum seekers may be sent offshore to places where it is not made clear that their asylum claims will be properly processed as opposed to the system which operates onshore in Australia."

A response was made by Mr Zanker who is a member of the People Smuggling Taskforce and I think this must be the question/answer to which Senator Payne wished me to direct my attention.  Mr Zanker stated that:

"That view just cannot be accepted.  The crux of non refoulement is not returning people to the frontiers of the place where they are going to again face persecution.  There is no question here of that taking place.  What in fact is happening -- as I think was pointed out by Immigration at a previous hearing of this committee -- is that people are being processed by DIMIA officers in accordance with the UNHCR handbook and adverse decisions are subject to a review by another officer.  That is precisely the manner in which the United Nations High Commission for Refugees carries out its functions.  The refoulement issue is a red herring, to be perfectly honest.  It is not an issue."

I have two responses to this answer.  The first is that it is limited in its terms to consideration of the situation in Nauru and Papua New Guinea.  It does not deal with the practice of interdiction at sea which has resulted in return of asylum-seekers to Indonesia.

The second is that it is quite wrong to suggest that review by one DIMIA officer of decisions made by another DIMIA officer is not concerning from the perspective of refoulement, given that the Pacific Solution has been designed, in part, to avoid normal Australian procedures for assessing refugee status.  I would note in this regard that while the Minister for Immigration has suggested that UNHCR is less generous in its acceptance rates in relation to refugees than the Australian procedures, the statistics on which he has relied have been rigorously analysed and found wanting.

In Australia, there is independent review by the Refugee Review Tribunal.  On Nauru and PNG there is no such independent review.  The comparison with UNHCR is inapt.  UNHCR has a rather different philosophy to the national immigration departments of countries.  UNHCR is established in order to care for refugees.  National immigration departments, even when refugee status is dealt with in a branch specifically designed for this purpose, are often driven by a philosophy of exclusion.  It is also easier for countries to set up truly independent review mechanisms as they can draw from the broader community to establish tribunals from outside the relevant department and allocate funds accordingly. 

2. Expert Panels in Refugee Law

For details of the expert panels on refugee law, one goes to the section of UNHCR's website devoted to the global consultations:  http://www.unhcr.ch/cgi-bin/texis/vtx/global-consultations.  (Click on "documents" in the left-hand side bar,  then click on "second track - expert meetings" and all the documentation - summary conclusions and background papers, along with the lists of participants - appears.)

The "Summary Conclusions on Article 31 of the 1951 Convention relating to the Status of Refugees - Revised" comment extensively on the meaning of the term "coming directly", and make some reference to the idea of "protection elsewhere", in paragraph 10.  This paragraph makes several points which are directly relevant to the Australian legislation. 

First, "refugees are not required to have come directly from territories where their life or freedom was threatened."  (10.b.)

Second, "Article 31(1) was intended to apply, and has been interpreted to apply, to persons who have briefly transited other countries or countries to which they flee.  The drafters only intended that immunity from penalty should not apply to refugees who found asylum, or who were settled, temporarily or permanently, in another country.  The mere fact of UNHCR being operational in a certain country should not be used as a decisive argument for the availability of effective protection in that country."  (10.c.  emphasis added.)

Third, "The intention of the asylum-seeker to reach a particular country of destination, for instance for family reunification purposes, is a factor to be taken into account when assessing whether s/he transited through or stayed in another country." (10.d. emphasis added)

Fourth, "Having a well-founded fear of persecution is recognized in itself as 'good cause' for illegal entry.  To 'come directly' from such a country via another country or countries in which s/he is at risk or in which generally no protection is available, is also accepted as 'good cause' for illegal entry.  There may, in addition, be other factual circumstances which constitute good cause."  (10.e. emphasis added)

Fifth, "The effective implementation of Article 31 requires that it apply also to any person who claims to be in need of international protection; consequently, that person is presumptively entitled to receive the provisional benefit of the no penalties obligation in Article 31 until s/he is found not to be in need of international protection in a final decision following a fair procedure."  (10.g. emphasis added)

Many questions arise in relation to the Australian legislation, particularly the visa regime, when considered from the perspective of these summary conclusions.  The Australian legislation relies on the ability to seek "effective protection" from UNHCR, but it is not clear what effective protection in this context means.  A person is an offshore entry person even if they have come directly from their country of origin, and it is clear that coming directly from their country of origin is not what Article 31 requires, in any event.  The seven day period inserted into the major offshore visa categories effectively excludes people who were in transit.  There is no consideration of family reunification.  Australia is also trying to avoid the application of Article 31 by intercepting persons and taking them offshore.  This is questionable as a matter of good faith interpretation of the Refugee Convention (a customary requirement of the law of treaties codified in Article 31 of the Vienna Convention on the Law of Treaties) and the panel of experts has drawn attention to the presumptive application of Article 31 until a State in Australia's position carries out a determination that protection is not required.

3. Australian authority on "coming directly"

I am not aware of an Australian decision concerning determination of refugee status which discusses in detail the meaning of the terms "coming directly" for the purposes of Article 31.

The Australian legislation relevant to refugees, the Migration Act (Cth) 1958, does not directly implement Article 31.  Nor does it expressly implement Article 33 of the Convention.  Section 36(2) refers to people to whom Australia owes protection obligations.  Section 36(3) says that people who have not taken all possible steps to avail themselves of a right to enter and reside another country are not people to whom Australia owes protection obligations.  Both subsections have led to consideration of what constitutes "protection" elsewhere.

In relation to section 36(2), Australian courts have adopted the standard of "effective protection" which is taken to include the reasonable likelihood of being admitted to another country and protection from chain refoulement.  Section 36(3) on the other hand has been interpreted to refer to a legal right to enter and reside in another country.

Australian Courts have naturally had reference to Article 33 for the purposes of their decisions, but Article 31, dealing with penalties, has been viewed as having marginal, if any, relevance to that question.  The lack of reference to Article 31 is understandable in one sense, since Article 31 is mainly about penalties rather than the idea of protection elsewhere.  On the other hand, it should be noted that the express language of Article 31 confers on refugees unlawfully within State territory a reasonable period in which to seek admission elsewhere.  (This language is referred to in the initial decision I made to the Committee.)  Offshore entry persons are covered by that language in Article 31.

�  See Peter Mares, "The generous country?  Asylum seeking in Australia: myths, facts and statistics": paper for "What Next? A Public Forum on Asylum Seekers in Australia", 13 September 2001, Storey Hall RMIT, Melbourne.  Mares is a respected journalist who has written an award-winning book on the question of Australia's treatment of asylum-seekers.
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