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1. Introduction
I thank the committee for the invitation to make a submission to this inquiry.  I make this submission in my capacity as an academic lawyer with extensive experience in the area of refugee law.  I do not support the proposed legislation, or the legislative regime on which it expands.

My submission will focus on term of reference f.  In brief, I will submit that:

· Australia's international obligations continue to apply regardless of the excision of territories for domestic legal purposes;

· The reliance on countries such as Nauru, Papua New Guinea and Indonesia to provide refugee protection as a result of the excision of territories leads to the violation of Australia's international obligations;

· The creation of a hierarchy of visas in tandem with the excision of territories may violate Article 31 of the 1951 Convention Relating to the Status of Refugees, as well as Article 26 of the International Covenant on Civil and Political Rights;

· Particular aspects of the visa category for offshore entry persons may result in further violations of human rights obligations.  The failure to permit re-entry to Australia risks the violation of Article 33 of the 1951 Convention Relating to the Status of Refugees and Article 28 of the Convention.  The denial of family reunion may constitute a violation of Articles 17 and 23 of the International Covenant on Civil and Political Rights as well as provisions of the Convention on the Rights of the Child, particularly Article 10;

· Australia has undertaken huge expenditure as a result of the excision of territories for little, if any tangible, long-term gain, and would do better to focus on the root causes of refugee flight and the improvement in protection of refugees in countries in the region.  To this end, Australia's compliance with its own international obligations will provide necessary leadership.

2. Australia's international legal obligations apply regardless of excision
Several international treaties are relevant to Australia's current refugee policies.  They include the 1951 Convention Relating to the Status of Refugees (Refugees Convention); the International Covenant on Civil and Political Rights (ICCPR); the Convention Against Torture and Other Cruel and Inhuman or Degrading Treatment or Punishment (CAT); and the Convention on the Rights of the Child (CRC).

The obligations under these treaties apply to all persons within the territory and jurisdiction of a State party.
  The excision of certain territories from the migration zone for the purposes of applications for protection visas cannot avoid Australia's international legal obligations.

Indeed, the obligations extend to extra-territorial exercises of jurisdiction by States.  Interception of asylum-seekers on the High Seas does not avoid the cardinal obligation of non-refoulement (non return to a place of persecution) under the Refugees Convention.  Refoulement "in any manner whatsoever" is expressly prohibited by Article 33 of the Refugees Convention.  It is accepted that this extends to "chain refoulement" whereby asylum-seekers are sent to another place from which they are then returned to a place of persecution.
  It is also accepted that rejection of asylum-seekers at the frontier is not permitted.

Australian law now permits boats of asylum-seekers to be turned around.
  Often boats return to Indonesia.
  Indonesia is not party to the Refugees Convention and there appears to be no re-admission agreement between Australia and Indonesia.  Thus there are few, if any, safeguards against chain refoulement.

Recommendation # 1
The policy of interception of boats that has accompanied the excision of territories from the migration zone should be abandoned.

3. Misguided reliance on "Protection elsewhere", and punishment for unlawful entry

Unless permitted to apply for a visa in Australia as a result of the exercise of Ministerial discretion,
 unauthorised entrants to excised areas are designated "offshore entry persons"
 who may be taken to countries like Nauru and Papua New Guinea.
 Australia's position appears to be that "protection elsewhere" is offered in Nauru and Papua New Guinea and thus there are no breaches of international refugee law.  As long as protection from refoulement is granted by another country, the argument would be that Australia does not have to provide such protection.

Australia is also trying to punish asylum-seekers who are perceived to have had the opportunity to access "protection elsewhere".  The visa regime has been altered so as to offer a lower level of protection to asylum-seekers who travelled on to Australia instead of remaining in countries closer to the country of origin. The three major categories of offshore entry visa
 have been amended so as to exclude applications from persons who have, since leaving their country of origin, resided continuously for a period of 7 days in a country in which effective protection -- either by that country or by UNHCR -- could have been sought and obtained.
  Persons excluded by these provisions would have no option but to apply for the 3 year temporary protection visa offered to offshore entry persons
 -- a visa which precludes application for a permanent protection visa later
 and thus denies the possibility of family reunion.
 As explained by the Minister for Immigration during a radio interview:

It’s a hierarchy, and the best outcome is to apply from a situation of first asylum. The second best outcome is to apply in a country which might be en route, where you are able and secure enough to be able to do so. The third best outcome is if you come to Australia, and that’s a very deliberate hierarchy in policy terms. What we’ve determined is that if you’re prepared to bypass situations of safety and security where you can in fact put your claims for a resettlement place in Australia, if you can bypass those places and get to Australia, then you ought not to be treated as generously as those people who essentially are prepared to take their turn in the queue.

However, the idea that Australia may rely on countries like Nauru and PNG as "protection elsewhere" and that asylum-seekers may be punished by granting different forms of visas and protection is problematic from the perspective of international law.

3.1.  Nauru and PNG do not offer adequate protection

There is some acceptance of the concept of "protection elsewhere" in state practice -- for example, the Dublin Convention
 permits return of asylum-seekers from one European Union state to another EU state if the asylum-seeker first gained entry to the EU through that other State.  States also rely on an ambiguous textual basis for "protection elsewhere" in Article 31 of the Refugees Convention.  Article 31 is designed to prevent the imposition of penalties on asylum-seekers entering a country illegally (as a matter of domestic law), rather than to permit returns to other countries.  However, it prohibits imposition of penalties on refugees "coming directly" from places of persecution.  Restrictions on the freedom of movement of unlawful entrants may be imposed if necessary and "until their status in the country is regularised or they obtain admission into another country".  State parties are to "allow such refugees a reasonable period and all the necessary facilities to obtain admission into another country."  Nevertheless, precisely when a State may rely on another State to fulfil obligations under the Refugees Convention remains highly controversial.  The conclusions of the executive committee of the Program of the United Nations High Commissioner for Refugees (UNHCR) have stressed that protection from refoulement and of fundamental human rights, along with an opportunity to seek and enjoy asylum, be granted in any putative safe third country.
  They have also pointed to the need for a connection between the putative safe third country and the asylum-seeker.
 Mere transit in a particular country is not a basis for denying the protection of Article 31, and the reasons for moving on (for example, the fact that a country is not party to the Refugees Convention) need to be considered.

The problem with the "protection" offered by PNG and Nauru is that it is not protection as a refugee and such protection as is granted is also substandard from the broader perspective of human rights.  Nauru and PNG have only accepted the asylum-seekers for determination of their status as refugees and Australia has agreed to ensure that no asylum-seekers remain in these countries at the end of the day.
  Asylum-seekers are held in detention for the duration of their status
 and possibly beyond that point as Australia tries to lobby other countries to accept final responsibility for them.  This is arbitrary detention and a violation of international law.
  It should be noted here that while Nauru is not party to many human rights treaties, it is party to the Convention on the Rights of the Child which stipulates that detention of children is only permitted as a last resort and for the shortest appropriate time,
 and that arbitrary detention constitutes a violation of customary international law.
  Australia should be regarded as bearing joint responsibility for this treatment of the asylum-seekers given the agreements with the countries in which the asylum-seekers are detained.

Recommendation # 2
Australia should abandon the policy of excising territories and take responsibility for determining refugee status itself, rather than relying on countries like Nauru and PNG.

3.2.  Punishment of asylum-seekers for entering Australia may violate Article 31 of the Refugees Convention and may constitute invidious discrimination

The fact that the protection to be received by refugees designated as offshore entry persons is lower than that offered to other refugees in Australia may mean that Australia is in violation of Article 31 of the Refugees Convention as it may be imposing a form of penalty for unlawful arrival.  For similar reasons, there may be breaches of Article 26 of the International Covenant on Civil and Political Rights, which protects equality before the law.

It is possible that discrimination between refugees may constitute a "penalty".  Although the term penalty would usually connote criminal punishment, to exclude discrimination from its meaning "puts form above substance …".
  Clearly, Australia would point to the words "coming directly" in Article 31 as a basis for its hierarchy of refugees.  However, there seems to be little scope for considering whether "protection" was really accessible in countries through which asylum-seekers may have passed, and no consideration as to whether it is accessible now.

Unless the Minister considers claims by individuals as to why they could not access protection in a country through which they passed en route to Australia and exercises his discretion to permit applications for visas accordingly, all unauthorised arrivals in the excised areas are prohibited from applying for refugee status under the usual Australian refugee status determination procedures.  Indeed, asylum-seekers may be shipped to places like Nauru and Papua New Guinea, whether or not they came directly to Australia.  Discrimination among asylum-seekers merely on the basis of their point of entry to Australia is clearly not reasonable and objective.

Even if permitted to apply for one of the major offshore entry visas once in Nauru or PNG (and the Department of Immigration and Indigenous Affairs should be asked whether this is possible and whether asylum-seekers are advised of the possibility of doing so),  the text of the amendments to the 3 major categories of offshore visas is ambiguous and it appears that there is insufficient consideration, if any, of the reasons an asylum-seeker may have moved to Australia. The period of 7 days is extremely short and catches people who are in transit.  It is not clear what the test for "effective protection" might be. It is also questionable whether "protection" offered by UNHCR in a country that is not party to the Refugees Convention constitutes "protection" for the purposes of the Refugees Convention.  UNHCR is not a state and cannot offer shelter to refugees.  That obligation falls upon States parties to the Refugees Convention. 

For similar reasons, there may be breaches of Article 26 of the ICCPR.  While there is no right to enter Australia, if a person is permitted entry on the basis that protection is required, but the protection available differs from other persons equally in need of protection, this may constitute a form of invidious discrimination.

Recommendation # 3
The elaborate hierarchy of refugees erected with the introduction of temporary protection visas in 1999 and culminating with visa sub class 447 should be dismantled.

4. Re-entry and the right to family unity
The new visa category for offshore entry persons raises the possibility of other violations of international human rights law.  The visas permit one entry into Australia and do not appear to permit re-entry to Australia. This runs the risk of refoulement as the asylum-seeker may not be able to enter any country other than the persecutory country of origin.  The possibility that asylum-seekers could have accessed protection in another country at some point prior to arrival in Australia does not justify this risk.  Refoulement "in any manner whatsoever"
 is prohibited. Re-entry is required in the cases of Convention refugees by Article 28 of the Convention and paragraph 13 of the schedule to the Convention.  (It should be noted that once granted a three year visa, a refugee would be "lawfully staying" in Australia for the purposes of Article 28).  Furthermore, refugees -- like all human beings -- have the right to leave any country,
 and this right is rendered ineffective for refugees at risk of refoulement if they have no corresponding right of re-entry.

Another fundamental human rights obligation thwarted by the visas for offshore entry persons is the obligation to respect family unity.  Australia has legal obligations to respect family unity under the International Covenant on Civil and Political Rights and the Convention on the Rights of the Child which may require the reunion of families separated in the course of refugees' flight.

Relevant provisions of the International Covenant on Civil and Political Rights include Articles 23 (concerning the right to marry and to found a family) and 17 (prohibiting arbitrary interference in family life). The Human Rights Committee has stated that Article 23 implies the possibility of couples living together and that this requires reunification of families “when their members are separated for political, economic or similar reasons”.
  Furthermore, the Committee has stated in its general comment on the position of aliens under the Covenant that although there is no right to enter a country other than the State of nationality, exceptions arise in cases involving considerations of family life.
 Recently, the Human Rights Committee decided that Australia would be in breach of Articles 17, 23 and 24 (protection of children) of the Covenant if it deported the stateless parents of a child born in, and a citizen of, Australia, both of whom had resided in Australia (albeit unlawfully) for many years.

The jurisprudence of the Human Rights Committee is supported by developments before the European Court of Human Rights in relation to Article 8 of the European Convention on Human Rights and Fundamental Freedoms,
 and it is possible that the Court would hold that family members of a refugee have a right to enter the State to which the refugee has fled if it is otherwise impossible to re-establish family life.
 Most recently, the summary conclusions of the 4th expert round table which formed the "second track" of the "global consultations" held by UNHCR in the context of the Refugee Convention's 50th anniversary accepted that there may be a right to family reunion in such cases.
 These conclusions are evidence as to the state of international law.

The Convention on the Rights of the Child includes a number of relevant provisions, the most pertinent being Article 10 which provides that "applications by a child or his or her parents to enter or leave a State party for the purpose of family reunification shall be dealt with in a positive, humane and expeditious manner."  As noted during the drafting of Article 10, the obligation to deal with applications in a "positive" manner does not prejudge the outcome of the application.
  However, the new Australian visas preclude the possibility of an application altogether.

Recommendation # 4
The visas available to refugees should not deny the possibility of re-entry to Australia or family reunion.

5. Conclusion - financial costs, root causes and the importance of international obligations
The proposed legislation and the existing legislation concerning excision of territories from the Migration zone for the purposes of refugee law puts Australia in breach of, or at risk of breaching several fundamental human rights obligations.  On this ground alone, the bill should not be passed.

Since international legal obligations and the deliberations of UN bodies seem to have little impact on Australian political decision-making concerning refugees, I would make the following additional points.  The "Pacific Solution" is not sustainable in the long term.  Some asylum-seekers sent offshore for processing are already being settled in Australia.  In the absence of any further offers from New Zealand or any other country to accept more of the asylum-seekers processed offshore, it appears Australia will have to accept final responsibility for many of the asylum-seekers.  The financial cost to Australia has been enormous, and what this expenditure has achieved is questionable.  Australia would do better to focus on the root causes of refugee flight and the improvement of conditions for asylum-seekers in countries in our region, including the promotion of those countries' participation in the Refugees Convention.  Here, the observance of Australia's own international obligations may prove very important.  In all cases, leadership requires that we expect no more of others than we expect of ourselves.

Recommendation # 5
The "Pacific Solution" should be abandoned and ways of promoting protection for refugees in other countries should be explored.
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