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Australian Catholic Migrant and Refugee Office

The Secretary

Senate Legal and Constitutional Committee

Suite S1.108 

Parliament House

Canberra ACT 2600

August 2002

Migration Legislation Amendment (Further Border 

Protection Measures) Bill 2002

The Australian Catholic Migrant and Refugee Office (ACMRO) and the Australian Catholic Social Justice Council (ACSJC) appreciate the chance to take part in the ongoing review of legislation as it affects refugees and asylum seekers.  This submission is made on behalf of the ACMRO and ACSJC, the two national agencies of the Australian Catholic Bishops' Conference directly concerned with these issues.

The Australian Catholic Migrant and Refugee Office (ACMRO) was established by the ACBC in 1995.  It is an amalgam of two previous Conference bodies – The Federal Immigration Committee, and the Australian Catholic Refugee Office.  The ACBC mandates the ACMRO to advise and serve the ACBC at a both national and international level on migrant and refugee issues including: the development of church policy; to act as an official Church voice as approved the Bishops’ Conference; to coordinate effective consultation; and coordination between church agencies and to make appropriate representation to Government on these matters.  The ACMRO is accountable to the ACBC through the Bishops’ Committee for Migrants and Refugees.

The ACSJC was established by the Australian Catholic Bishops’ Conference (ACBC) in 1987 as the national justice and peace agency of the Catholic Church of Australia.  The ACBC mandates the ACSJC to promote research, education, advocacy and action on social justice, peace and human rights, integrating them deeply into the life of the whole of Catholic community in Australia, and to provide credible Catholic voice on these matters in Australian society.  The ACSJC is accountable to the ACBC through the Bishops’ Committee for Justice and Peace. 

We are concerned that the restrictive timeframe and short notification imposed by the Committee for the submission has placed an unrealistic expectation and burden on organizations who may not be equipped to respond to such a tight timeframe.

The following comments are made generally to the proposed amendments in relation to the terms of reference - with exception to (b).

Yours sincerely,

Rev. John J Murphy

Director 

Australian Catholic Migrant and Refugee Office

(Ms) Sandie Cornish

National Executive Office

Australian Catholic Social Justice Council
Introduction 

The ACMRO and ACSJC are concerned that the proposed legislation is designed to prevent people without valid visas from entering Australia in order to seek asylum.  People have a right – both morally and legally - to seek asylum in order in to protect their human dignity and human rights.  By seeking to restrict people’s access to the exercise of the right to seek asylum, the proposed legislation threatens the human dignity and human rights of some of the most vulnerable people in the world.

The moral and ethical underpinnings of our opposition to the proposed legislation lie in Catholic Social Teaching.  Many of the principles at stake are given practical expression by the community of nations in international human rights law.  The Catholic Church’s extensive international experience in assisting and protecting the dignity of refugees, asylum seekers and migrants has led it to strong support of the international laws relating to the rights of such groups.

Background 

The Catholic Church in Australia, as elsewhere, has a long history of welcoming and assisting migrants, refugees and asylum seekers.  As the Australian Catholic Bishops’ Conference recently affirmed:

The Catholic Church in Australia, through the Catholic Immigration Offices at national and state level, religious institutes, Church Organizations, and many dioceses and parishes, has taken and continues to take important initiatives to help refugees and asylum seekers.  These have ranged from intervention at the policy and advocacy levels to providing refugees, asylum seekers, and those who have been granted Temporary Protection Visas, with advice and assistance with housing, employment, clothing, friendship, support and pastoral care.

The philosophical basis for the assistance and advocacy of Catholic agencies in relation to asylum seekers and refugees are to be found in the scriptures and in Catholic Social Teaching.  

Catholic Social Teaching sums up the teachings of the Catholic Church on social justice issues.  It is the effort to bring the light of the Gospel to bear on the issues we face in the social dimensions of our lives.

This body of teaching promotes a vision of a just society that is grounded in biblical revelation, the teachings of the leaders of the early Church, and the wisdom gathered from experience of the Christian community as it has responded to social justice issues through history.  As a formal body of teachings the social doctrine has developed markedly in the nineteenth and twentieth century.

Church documents such as encyclical letters, pastoral statements, and pastoral letters are the main sources of social teachings.  Some of these documents, such as Papal encyclicals, are international in scope and quite general.  Others, for example, pastoral statements by local Bishops and national conferences of Bishops, look in detail at particular issues in particular places.

An extensive body of Catholic teaching on asylum seekers exists at the local, regional and international levels.

Key Principles
The following principles from Catholic Social Teaching, though religious in nature, are closely related to customary international human rights law:

The primacy of human dignity:
•Every human being is made in the image and likeness of God and has an inalienable and transcendent human dignity which gives rise to human rights.

•People are always more important than things.  People are never a means or an instrument to be used for the benefit of another.

The Preamble of the Universal Declaration of Human Rights (UDHR) also affirms the inherent dignity and inalienable rights of the human person.
The unity of the human family:

•Every human person is equal in dignity and rights.  Every human community, every race and culture is equal in dignity and rights.  The human family is one because we are all children of the one God.

This principle is echoed in Article 1 of the UDHR.

The universal destination of goods: 

•God intended the goods of creation for the use of all, and so everyone has a right to access the good of creation to meet their needs.

UDHR articles 22 and 25 also reflect a right to the things needed for survival.

Solidarity and the common good:

•We are all really responsible for each other and must work for social conditions which ensure that every person and every group in society is able to meet their needs and realise their potential.

•Every group in society must take into account the rights and aspirations of other groups, and of the well being of the whole family.

The need to take into account the rights of others and the importance of community for human flourishing is affirmed in UDHR articles 28 and 29.

The purpose of government:
•Governments must protect, foster and promote the human rights of all people and all groups.  Such rights are civil and political as well as economic, cultural and social.  Governments must act not only in the interest of particular groups, but for the good of all.  They must intervene in social and economic life to 
establish conditions that help each person and each group to achieve their 
potential as freely and fully as possible.

•The basis, foundation and end of the state is the service of the human person.  The interest of the person is paramount, rather than the interests of the state or national security.

Thinking along similar lines, the Preamble of the UDHR acknowledges respect for human rights as the foundation of freedom, justice and peace in the world.
Relating these general principles to the concrete situation of asylum seekers and refugees, the ACMRO and ACSJC believe that Australian policy should observe the following ethical norms: 

· Australia, as part of the international community, should undertake its responsibilities towards refugees voluntarily, and in the spirit of humanitarianism.

· As a wealthy and stable nation, we share a responsibility for the weakest in the world community.

· Australia is entitled to protect its territorial integrity in ways that are consistent with its international obligations and undertakings and its domestic law and legal principles.

· Australia’s international human rights law obligations should apply equally in all parts of Australia’s territory.

· No refugee or asylum seeker should be subject to punishment, mistreatment or other violations of human rights to deter others from seeking asylum in Australia.

· Refugees and asylum seekers who are intercepted on their way to Australia must be treated with respect for their dignity without subjection to physical violence or threats of physical violence.

· Under no circumstances should a refugee or asylum seeker be diverted to a country that is not party to the 1951 convention or to major human rights treaties, or to a country that cannot support their presence with dignity.

· Aid funds should not be diverted from development projects to underpin the detention and processing of asylum seekers in Australia or in other countries.

· The number of resettlement places available under the off-shore humanitarian program must not vary according to the number of on-shore asylum seekers, since the two fill different needs and roles.

· Non-citizens in Australia should be detained only after they have been individually assessed as a risk to public safety or security.  All detention requirements must be reviewable by a court and must be for the shortest time possible.

· Any asylum seeker in detention is entitled to be treated humanely with respect for his or her human dignity.

· Asylum seekers who are determined to be in need of protection shall be entitled to family reunion.

· Asylum seekers found to be in need of protection should be granted permanent visas.

These norms have been developed by the ACMRO and ACSJC working together with religious institutes that are engaged in practical work with asylum seekers and refugees in Australia and internationally. 

Specific Concerns Regarding the Proposed Amendments

This submission presents reasons for the ACMRO and ACSJC’s opposition to the proposed legislation.  They include:
1. Seeking asylum is a legal activity (Australia is a signatory to the UN 1951 Convention and the 1967 Protocol relating to the status of Refugees);

2. Australia could show international leadership by expanding its humanitarian program according to the need in contrast to expanding border protection;

3. Australia to collaborate with other countries to address an appropriate sharing of the burden of the number of asylum seekers and to examine the issues causing refugee situations; and 

4. The funding cut for UNHCR from $14.3 to $7.3 million in contrast to the allocation of $353 million for border protection and asylum seekers represents a budget imbalance requiring further examination.
1. Seeking Asylum is a legal activity

All asylum seekers and refugees are human persons and as such are entitled to enjoy the full range of human rights.  To seek asylum in order to protect one’s human dignity and human rights is, in itself, a moral as well as a legal right.  The excision of certain territory from Australia’s migration zone under the ‘Pacific Solution’ seeks to prevent people without valid visas from entering Australia to exercise this right.

While Catholic teaching accepts that States have the right to control human mobility, this right is not absolute, it has limits: respect for human rights and the promotion of the common good.  As the Pope highlights in the World Migration Day Message for 2001, the universal common good rather than the interests of the State is the criterion for any restriction on human mobility:

Before the manifold interests that are interwoven side by side with the laws of individual countries, it is necessary to have international norms that are capable of regulating everyone’s rights, so as to prevent unilateral decisions that are harmful to the weakest.

… although it is true that highly developed countries are not always able to assimilate all those who emigrate, nonetheless it should be pointed out that the criterion for determining the level that can be sustained cannot be based solely on protecting their own prosperity, while failing to take into consideration the needs of persons who are tragically forced to ask for hospitality.

The ACMRO and ACSJC are concerned that the Migration Legislation Amendment (Further Border Protection Measures) Bill 2002 fails to respect the ethical limits on a State’s right to control human mobility. We note that the expansion of the definition to excise certain offshore Australian territories such as the Coral Sea Islands and certain islands that form part of Western Australia, Queensland and the Northern Territory, clearly diminishes and restricts the capacity to make claims for asylum to those asylum seekers who are able to reach mainland Australia, Tasmania and those islands to the east and west of the mainland.  This legislation denies the right of asylum seekers (potential refugees) to seek and access protection unless on mainland Australia.

Human rights laws should apply equally to all parts of Australia’s territory.  By excising certain areas from the migration zone and restricting the application of international human rights law, such as the International Convention Relating to the Status of Refugees and it’s Protocol, the excision of territories from the migration zone breaches the principle of the universality of human rights.  To say that human rights are universal, inalienable and transcendent is to assert that they apply to all people, at all times, no matter where they are, and nothing can negate these rights.

By using certain groups of asylum seekers to ‘send a message’ to deter others, the ‘Pacific Solution’ makes mere instruments of vulnerable human beings who are seeking to exercise their right.  The policy is fundamentally disrespectful of the dignity and human rights of those seeking asylum.  The excision of parts of Australia’s territory from the migration zone is an important element of this policy.

Xenophobia is generally understood as a fear of, or hostility towards foreigners, or people who are considered outsiders to the community or nation.  The Australian Government’s determination to prevent asylum seekers who are predominately from non-Western countries and profess non-Christian faiths, from reaching our shores, leaves Australia vulnerable to the charge of xenophobia, especially when far less time and resources are allocated to addressing the much larger problem of visa over stayers, the majority of whom are from wealthy Western countries.

In summary, asylum seekers should not be victimised for seeking protection.  They are entitled under international law to seek protection from any country that has signed the 1951 Refugee Convention.  Expanding the excision of Australian islands does not change the fact that claiming asylum is a legal activity.  

2. Australia could show international leadership.

The restrictive legislation contrasts with the notion that Australia gives a lead as a nation proudly upholding the dignity of the individual and the right to freedom and human rights.  The Australian Catholic Bishops called for a more humane treatment of asylum seekers, noting that the paramount importance of the dignity of the person must be “reflected in our nation’s policies”, and called for a review of policies “for dealing with those who seek asylum here, so as to ensure that they are not discriminated against because of their mode of arrival” 
.

The primary concern of the Church in this field is the protection and promotion of human dignity and human rights.  Observing the growing number of countries restricting the entry of migrants and refugees, Pope John Paul II has said 

“In the modern world, public opinion is often the chief rule that political leaders and legislators prefer to follow.  I wrote for World Migration Day 1996: ‘It is very important that public opinion be properly informed about the true situation in the migrants’ country of origin, about the tragedies involving them, and the possible risks of returning’.  The duty of information is therefore to help the citizen to form a true picture of the situation, to understand and respect the basic rights of others and to assume his share of responsibility in society and at the level of the international community”
.

In his message for World Migration Day 2000 the Pope emphasises the importance of the rights of refugees and asylum seekers:

“The Church … hears the suffering the cry of all who are uprooted from their own land, of families forcefully separated, of those who, in the rapid changes of our day, are unable to find a stable home anywhere … at the same time, States with a relative abundance tend to tighten their borders under pressure from public opinion disturbed by the inconvenience that accompany the phenomenon of immigration.  Society finds itself having to deal with the ‘clandestine’ men and women in illegal situations, without rights in a country that refuses to welcome them, victims of organised crime or of unscrupulous entrepreneurs”.

Why target asylum seekers, especially when the total number of people who arrived by boat and without documentation in 2000-01 was 4,414, in contrast with the figure of 32,6382 overseas stayers during half that period
?  The Government gives much less emphasis to the statistics relating to over stayers than those relating to asylum seekers, resulting in less public awareness or concern about this issue.  The public opinion to which the Government claims to be responding is frequently ill informed. 

Rather than simply seeking to prevent people from exercising their right to seek asylum, it would be preferable to find a solution by reducing the need for people to risk their lives by taking desperate and unsafe measures with people smugglers.  The problem is that the number of refugees and displaced people in the world is greater than the available migration places for those who have been determined by the UNHCR to be refugees.  And resettlement continues to be a protracted and unsatisfactory process.  

The response to asylum seekers by many Western governments remains inflexible, failing as it does to meet the challenge of people seeking protection.  The fundamental right to migrate is rendered meaningless unless migration programs enable migrants to be received.  The situation is even more serious for asylum seekers who are forced to seek protection in an environment in which safe, stable, democratic countries seek to block their entry in order to exercise the right to seek asylum.  The Pope in his message for the 1993 World Migration Day acknowledged that “highly developed countries are not always able to assimilate all those who emigrate”, but noted that we must not lose sight of the fact that the “criterion for determining the level that can be sustained cannot be based solely on protecting their own prosperity, while failing to take into consideration the needs of persons who are tragically forced to ask for hospitality”.
  As Professor Helen Hughes notes, the challenge remains for western liberal democracies such as Australia “… in transforming illegal into legal immigration based on improving “refugee recognition and processing”.
 

3. Australia to collaborate with other countries to address burden sharing arrangements

The legislation is designed to prevent asylum seekers who enter the excised areas without visas “from making valid visa application …”.  This approach calls into question Australia’s commitment to provide protection, as required by the 1951 Convention Relating to the Status of Refugees.  The Convention offers protection and associated rights for those seeking protection onshore.  This proposed legislation, like the broader ‘Pacific Solution’ which the Australian Catholic Bishops described as an “unconscionable practice”
 is unacceptable, as it serves to hinder access for people seeking asylum on Australian Territory.

According to the Centre for Social Research, Uzbekistancurrent problems forcing people to migrate, displacement and refugee situations are due to an “increased threat of terrorist acts, extremism and drug trafficking from Afghanistan to Central Asia” along with governments tightening “procedures to register and to obtain legal resident status” 
.  Therefore global solutions need to be considered by wealthier countries with the capacity to influence global trends.  Otherwise if fewer options are available for asylum seekers, they will be forced to find their own solution.

A global response is necessary in seeking a collaborative solution to this global problem.  A long-term strategy is necessary, enlisting international and regional cooperation and support to share the responsibility for seeking solutions in the global context.  We acknowledge and accept that governments must act responsibly in controlling movements in and out of Australia, but a refugee program as a component of migration policy should be concerned with alleviating the problem and providing protection to victims of persecution.  Australia’s moral and legal obligations to people in need of protection must be paramount.

The proposed legislation is misguided as it fails to address the reasons behind the demand for people smugglers.  It would be more constructive for Australia to concentrate resources on the reduction of the flow of refugees and displaced people by addressing root causes.  Instead of reacting to people smuggling trends, Government should work on solutions such as increasing the number of offshore places to enable more refugees to enter Australia under safe and organised conditions.  The number of humanitarian cases approved overseas is currently at about one third of the level of 20 years ago.  With a reduction in overall numbers, Australia in the 2000s is less generous towards refugees than it was in the 1930s.
  As a wealthy nation we have a responsibility to share the burden posed by those who seek asylum.  That responsibility is enhanced when military and political action in Afghanistan and the Middle East takes place with our support.

Government policy should focus on the phenomenon of asylum seeking as an international issue involving human rights where a coordinated international and regional approach is needed.  The proposed legislation is an addition to the government’s collection of restrictive measures aimed at making it less easy and desirable to claim asylum in Australia.

4. Funding cuts to UNHCR - Preferred Approach/Solutions 

Minister Ruddock
 is concerned with the “growing trade in people smuggling”.  We contend that it is preferable to spend money on finding solutions for people, rather than on administering expensive and resource draining operations such as border control.  The approach should be to diminish the problem and find solutions to refugee causing situations.  A good start would be to redress the imbalance in the 2002/03 Federal Budget, which allocated $353 million for dealing with border protection and asylum seekers issues while cutting UNHCR core funding from $14.3 to $7.3 million.  This approach only serves to diminish the importance of supporting UNHCR programs designed to “coordinate international action for the world-wide protection of refugees and the resolution of refugee problems”
.  In recognition of Australia’s international obligations and adherence to humanitarian responsibilities, we would welcome a system focusing on the protection of those who genuinely seek it.  

We are concerned that those people who come to Australia without documentation (by sea or air) and seek our protection, are treated harshly as law-breakers and described in such pejorative terms as ‘queue jumpers’ or ‘illegal boat people’.  With Pope John Paul II, we prefer the use of the term ‘irregular (or undocumented) migrants’.  Many members of the Catholic community have expressed concern about the government’s current asylum seeker policy They have called the government to act with compassion and generosity by increasing the refugee program as an expression of our concern and acceptance of our responsibility to “respect the human dignity and right of asylum seekers”
.  

The Vatican’s permanent observer at the United Nations, Archbishop Renato Martino when addressing the General Assembly
, stated that the refugee problem is one of the most critical facing the world today as people continue to be forced from their homes.  While some nations are wealthy, there are 22.3 million displaced people of whom 11.6 million are refugees and 4 million are internally displaced people.

In summary, rather than making excisions from the migration zone and allocating large sums of money to tighter border control, the ACMRO and ACSJC would suggest that UNHCR be supported with sufficient funding to allow improvements to processing, and that resettlement opportunities be increased thereby reducing the demand for people smugglers and the need for expensive border control. 

Conclusion 

In conclusion the legislation is restrictive with a focus on border control serving to deny access to those seeking protection.  It disregards Australia’s moral and legal obligation to people in need of protection.  It fails to focus on the root causes that force people to seek protection.  As Professor Zubrzycki comments, a wider approach is needed to meet the needs of people seeking protection, food and shelter so that  “the refugee problem should not be confused with the problem of the refugee”.

SENATE LEGAL AND CONSTITUTIONAL REFEREENCES COMMITTEE

Committee on the Excision of Certain Islands

from Australia’s Migration Zone
TERMS OF REFERENCE

(a) the implication of excision for border security

(b) the effect of excision on affected communities, including Indigenous communities;

(c) the financial impact on the Commonwealth

(d) the nature of consultation with affected communities in relation to the Government’s excision proposals;

(e) whether the legislation is consistent with Australia’s international obligation. 
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