SENATE LEGAL AND CONSTITUTIONAL REFERENCES COMMITTEE
MIGRATION LEGISLATION AMENDMENT BILL 2002

SENATE LEGAL AND CONSTITUTIONAL REFERENCES COMMITTEE
INQUIRY INTO THE MIGRATION LEGISLATION AMENDMENT (FURTHER BORDER PROTECTION MEASURES) BILL 2002

AUSTRALIAN FEDERAL POLICE SUBMISSION

1.
Introduction

1.1
The Australian Federal Police (AFP) welcomes the opportunity to provide the Senate Legal and Constitutional References Committee (the Committee) with information on relevant issues (in particular border protection and people smuggling) relating to the Migration Legislation Amendment (Further Border Protection Measures) Bill 2002.

1.2
The AFP does not foresee any changes in our ability to fulfil our role and function with the introduction of the proposed amendments.

1.3
The AFP considers that the proposed changes may be beneficial in the wider context as they are designed to send a deterrent message to potential traffickers.

1.4
Any such changes could be understood to be, in effect, target hardening in terms of the ability of smugglers to get illegal immigrants to Australia and into the immigration process.

2.
Overview of AFP Role and Function

2.1
The AFP is the major instrument of Commonwealth law enforcement. Its role is to enforce Commonwealth criminal law and protect Commonwealth and national interests from crime in Australia and overseas. The AFP is Australia’s international law enforcement and policing representative and the chief source of advice to the Government on policing issues.

2.2
The AFP’s functions are set out in section 8 of the Australian Federal Police Act 1979. Within that framework, under section 37(2) of the Australian Federal Police (AFP) Act 1979, the AFP receives a Ministerial Direction that outlines the Government’s priorities and expectations for the AFP for a given period, including: 

· that criminal activity is deterred in areas impacting on the Commonwealth Government’s interests; 

· that those individuals and interests identified by the Commonwealth Government or the AFP as being at risk are kept safe and secure as a result of AFP protective services; 

· that policing activity creates a safer and more secure environment in the ACT, Jervis Bay and Australia’s external territories; 

· that the Commonwealth Government contributes effectively to international law enforcement interests; and 

· that community confidence in the honesty, effectiveness and accountability of the AFP is high. 

2.3
These outcomes may be amended within the Government’s annual budget process, but the AFP will initially pursue the preceding outcomes. Given this breadth of function, the AFP occupies a unique position in the Australian criminal justice environment as an agency that has both a national and community-policing role. The current performance outcome framework structures this unique role in the Australian law enforcement environment with two distinct outcomes in service provision. These outcomes are more fully described below:
· Outcome One is our responsibility to enforce Commonwealth criminal law and the protection of Commonwealth and national interests from crime in Australia and overseas. 
· Outcome Two covers our community policing services obligations to the ACT community under contract with the ACT Government. 
3.
AFP Focus on Countering Organised People Smuggling

3.1
The Committee will be aware that the AFP, as the Commonwealth Government’s primary investigative agency, is involved in the investigation of those people who breach Commonwealth laws. For instance the AFP has a responsibility to assist the Australian Customs Service (ACS) under the Customs Act 1901 and the Crimes Act 1914. The translation of these responsibilities into operational arrangements is supported by appropriate service agreements.

3.2
The AFP therefore has an interest in the enforcement of the criminal provisions of the Migration Act 1958. Its role is to investigate and prosecute offences against the Migration Act. This is done in accordance with the Australian justice system and AFP investigations are undertaken with a focus on obtaining evidence for such prosecutions. In particular, the AFP engages in targeting the facilitators of people smuggling ventures.

3.3
People smuggling is an organised transnational crime. It has become a preferred trade for transnational organised criminals. At the global level this illicit market and the criminals that service it benefit from weak legislation, significant profits, reasonably low risks of detection and prosecution, and lenient sentences compared to other transnational organised criminal activities. 

3.4
The AFP targets the people who arrange for the marketing of opportunities for potential passengers, organise their travel to embarkation points, coordinate and provide vessels, and employ crews.

3.5
To a lesser extent the AFP also investigates and attempts to bring before the courts the crews of the suspected illegal entry vessels (SIEVs) arriving in Australian waters. Such investigations are conducted in accordance with the provisions of the Migration Act 1958, usually Subdivision A offences. 

3.6
The AFP does not investigate the passengers on board those vessels—who are variously described as unlawful non-citizens, refugees, asylum seekers or illegal immigrants. Upon arrival in the Australian migration zone the responsibility for dealing with these people lies with the Department of Immigration, Multicultural and Indigenous Affairs (DIMIA) and the Australian Customs Service (ACS). The AFP’s dealings with the passengers are within the context of interviewing them as witnesses for the prosecution of the crews.
3.7
During the year 2000, as a result of increasing concerns about the number of potential unauthorised arrivals bound for Australia, a decision was made by the Government to provide special funding for a number of initiatives to address the predicted increase in unauthorised arrivals. Among these initiatives was funding for the establishment of a joint AFP-DIMIA strike team, the expansion of the AFP and DIMIA overseas liaison officer networks, increased law enforcement assistance to the Middle East and Asia-Pacific countries, and additional targeted assistance to Indonesia.

3.8
In July 2000 the AFP in partnership with DIMIA established the joint People Smuggling Strike Team (PST). The staffing of the PST consists of ten AFP employees and five DIMIA employees. 
3.9
On 27 September 2000 the Minister for Justice and Customs issued a Ministerial Direction under section 37(2) of the Australian Federal Police Act 1979, stating that “the Government expects the AFP to give special emphasis to countering and otherwise investigating organised people smuggling”. The Direction went on to state that the “AFP should also ensure that it provides an effective contribution to the implementation of the Government’s whole of government approach to unauthorised arrivals”.
4.
Border Protection and Transnational Crime

4.1
The AFP does not have a border protection role in the same way that the Committee would understand the Australian Customs Service, DIMIA, Coastwatch, and Australian Defence forces to have. Our role in protecting an Australian border lies in the provision of an investigatory function of offences that occur across the national barrier (e.g, drug and firearm trafficking, environmental crimes, illegal immigration).

4.2
The AFP maintains a very strong focus on fighting these crimes offshore, now commonly referred to as “transnational” crime. The Committee would be aware that the AFP has no criminal jurisdiction (police powers) beyond Australia’s borders. As such, it does not have an operational role in other countries. The AFP makes up for this limitation by seeking the assistance of, and collaboration with, overseas law enforcement agencies.

5.
The AFP’s Approach 

5.1
The AFP’s Overseas Liaison Officer Network (AFPLO) is critical to the transnational crime fighting strategy. Strategically placed liaison officers seek to build relationships of trust and confidence between Australia and international law enforcement counterparts to combat criminal activity that either directly, or potentially, impacts on Australian interests. 
5.2
In the case of organised people smuggling, the AFP’s focus has been on obtaining support from its counterparts in South East Asia, particularly Indonesia. As the Committee is aware, Indonesia has been the final departure point for the majority of SIEVs destined for Australia. The AFP is therefore involved in fighting crime at both ends of the people smuggling pipeline. 

5.3
The intelligence obtained offshore by the AFPLO’s is aimed at identifying and prosecuting organisers of people smuggling. A recent success includes the arrest of a suspected major people smuggling organiser in Perth in October 2001. He has been charged with 34 offences relating to the unlawful arrival of approximately 1,700 people aboard 17 vessels arriving in Australia since 1999.

5.4
In August 2001 the AFP-DIMIA PST commenced deploying a number of investigators to Indonesia to assist the Whole of Government approach to the issue of people smuggling at the Australian Embassy in Jakarta.

5.5
Since February 2000 the Indonesian authorities have diverted over 3,000 people suspected of intending to enter Australia illegally into legitimate migration processes under the auspices of United Nations Conventions. It is estimated there are currently 2,100 people in transit from various countries now in Indonesia who may be seeking to enter Australia.

5.6
The flow of illegal immigrants may be described in three phases. The first phase involves the departure from their home country, the second phase being a transit point and the third phase being their journey into Australia. As we have seen in the past, not one of these three phases remains constant.

5.7
The processes we have in place offshore, combined with investigative efforts in Australia, have been successful in investigating and prosecuting people responsible for organising smuggling offences across the three phases.

6.
Related Issues and Community Policing

6.1
In addition to its investigative efforts against the criminal groups behind people smuggling and the crews of SIEVs, the AFP also has a responsibility for the provision of community policing services to Australia’s external territories, including Christmas Island and the Cocos (Keeling) Islands. 

6.2
Prior to 28 September 2001 the AFP on Christmas Island were involved in the boarding of SIEVs, the issuing of Immigration Detention Notices, escorting illegal immigrants from SIEVs to detention facilities and the initial processing of those passengers on behalf of DIMIA.

6.3
On 28 September 2001 Australian Customs Service (ACS) officers commenced working on Christmas Island and they took over the Customs and Immigration functions previously conducted by the AFP. The AFP continued to assist the ACS in carrying out these responsibilities, including the boarding of vessels and issuing detention notices. At present, the AFP has four sworn members on Christmas Island and draws upon five Special Members who are also part time employees of the ACS. Those five form part of the twelve local part time ACS officers there. Two permanent ACS officers and one DIMIA officer (since August 2001) complete the contingent.

6.4
The AFP has two sworn members and one Special Member providing a community policing function on the Cocos (Keeling) Islands. 

6.5
Since the excision of Christmas Island and the Cocos (Keeling) Islands from the Australian migration zone, AFP members have not been involved with the arrival of asylum seekers. Christmas Island staff are responsible for investigating any criminal activity that may occur within DIMIA detention facilities.

6.6
Funding provided under the National Illicit Drug Strategy has provided one Federal Agent on Thursday Island to assist in the gathering and coordination of intelligence between the Commonwealth and State law enforcement agencies and other Commonwealth agencies. Thursday Island is currently within the Australian migration zone, but would be excluded under the Migration Legislation Amendment (Further Border Protection Measures) Bill 2001. 

7.
Conclusion
7.1
The AFP’s focus is on the investigation and prosecution of organisers of trafficking offences, often offshore, or the crews, who are brought to face the criminal justice system. The excision of any area within Australia’s jurisdictional boundaries will not affect that function.

7.2
The AFP views the proposed changes as beneficial in the wider context as they are designed to send a deterrent message to the potential trafficker and crew. Resultant changes should be understood to be, in effect, target hardening in terms of the ability of smugglers to get illegal immigrants to Australia and into the immigration process. It may also deflect illegal immigrants to regional centres with better infrastructure.
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