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Australian Lawyers for Human Rights Submission

Inquiry into the Migration Legislation Amendment (Further Border Protection Measures) Bill 2002

(a) The implications of excision for border security

Excision and border security

►KEY POINTS

· Border security is an issue of law enforcement and control; asylum is a question of human rights.

· Refugee law and immigration law are not the same; the desire for control is not an appropriate reaction to the seeking of asylum.

· Excision of territory does not guarantee border security.

· Excision of territory does nothing to address the problem of people smuggling at its source.  It punishes asylum-seekers rather than smugglers.

Parameters of the inquiry

ALHR submits that the terms of reference have set the inquiry within the wrong paradigm, and that giving priority to border security will adversely affect the tone and direction of public submissions.  Border security is an issue of law enforcement and control.  ALHR submits that the important issue of asylum seekers should be considered within a framework of human rights and protection obligations. 

Asylum and control

The current policy perpetuates the myth that the seeking of asylum is inherently controllable.  This is a flawed assumption because it is based on the misconception that refugee law is akin to immigration law
.  The concept of control is appropriate in immigration programmes but it is not an appropriate response to forced migration flows, as refugee flows are inherently unpredictable, as contemplated by the Refugee Convention. 

Excision

Excision of territory is arbitrary rather than comprehensive, and does not guarantee, nor is it synonymous with, border security.  It focuses on one mode of transport – boat arrivals – and one group of persons – asylum seekers.  For example, excision of territory does nothing to address the issue of people who arrive by air unlawfully and thereby attempt to breach our borders.

Australia’s new ‘border protection’ policy is unilateral. This is not a sustainable basis for security measures in contrast to agreements such as the ANZUS alliance. This exposes the true nature of the ‘border security’ measures – they are not about security at all.  The excision of territory is not concerned with border security in the conventional sense. The government admits that one of its goals is to reduce the effectiveness of people smugglers. However, excision actually constitutes a retreat by Australia from obligations owed to onshore asylum seekers at international law, under the guise of addressing people smuggling.

Excision as a response to people smuggling

ALHR acknowledge that people smuggling is a complex issue, especially where the people being smuggled are asylum-seekers.  A complex issue can rarely be solved with a simplistic solution, especially where that solution is ill-conceived.  

People smuggling is a question of supply and demand. As long as there is demand there will be someone to meet the need
.  A policy that seeks to address the problem of people smuggling in a comprehensive manner must address the push factors, or root causes, of secondary movement of asylum-seekers.  The targeting of desperate people who have already paid their way does not have an impact on the organisers of people smuggling.  Therefore, Australia’s current approach does not offer a long term solution.  

ALHR notes that reactive responses to asylum seekers in Europe, whilst producing reduced numbers of asylum-seekers in the short term, have not been successful in reducing those numbers in the long term.  If anything, non-entrée policies have the effect of simply displacing the burden of asylum-seekers onto another country.

►The European Approach to People-Smuggling – A Case Study

(From Khalid Koser 'New Approaches to Asylum?' (2001) 39 International Migration 85)

The table referred to in the text is provided at Appendix 1.

 “[A] raft of asylum policies was adopted across the EU (and elsewhere in the industrialized world) during the mid-1990s to try to reduce the number of asylum-seekers … Data presented in Table 1 indicate that the combined effect of these policies was fairly immediate - they certainly contributed to a dramatic reduction in asylum applications after the 1992 peak. What the data also indicate, however, is that after an initial reduction, asylum applications across the EU as a whole began to rebound by the middle of the 1990s. By 2000 … the EU total had returned almost to its 1990 level, and the UK in particular has experienced an historical high in asylum applications.  It is suggested that one explanation for this rebounding of asylum applications has been the growth over the last decade or so of the smuggling of asylum seekers (as well as other migrants). Furthermore, it is argued that, at least in part, the growth of smuggling can be directly related to increasingly restrictive asylum policies. In other words, far from reducing numbers and introducing clarity to asylum flows, restrictive asylum policies have only introduced further complexity by blurring the distinctions not just between economic migrants and political refugees, but now also between legal and illegal migrants.”

Responses to people smuggling 

According to Koser’s research, there are three principal targets for current policy initiatives in the EU. The first is stricter penalisation of smugglers … The second is to try to intercept smuggled migrants in transit countries, and particular emphasis in the European context has been placed recently on stiffening border controls in Central and eastern Europe and especially in the Balkans.  A third policy target is to return smuggled migrants and the victims of trafficking.

Koser states that 

“Each of these three approaches proceeds from assumptions that have not yet been properly tested through empirical research. In other words, there is not yet enough empirical research with which to refute the basis of these policies.  Limited research however, does at least raise questions about the longer-term efficacy of each policy.”   

While closing down smuggling routes by controlling borders in transit countries may have a short-term effect, the policy is unlikely to have a lasting effect.  The implication of the limited research is that smugglers are responsive to opening and closing opportunities for gaining entry to Western Europe.  

The return of smuggled persons in order to show that they have wasted their investment and act as a disincentive for them and others to pay smugglers raises many questions.  Even assuming return can be achieved at a significant enough scale to make a difference, there are reasons why returnees may simply turn around and try again.  One is that in certain countries returnees can face persecution simply for having claimed asylum abroad.  Further, if return is prompt, they may find themselves heavily in debt. The other question to ask is whether it really sets an example if people are so desperate as to choose people smuggling in the first place.

ALHR notes the short term, narrow view of the current approach. The failure to learn any lessons from countries dealing with far greater ‘refugee problems’ than Australia has been apparent throughout the last year.  The importance of addressing the root cause of forced migration through aid and assistance, or better still, early intervention cannot be overstated. 

ALHR believes that there is currently insufficient research being condsucted into the empirical basis for, and likely long term effects of, the current Australian approach. 

ALHR recommends that research be conducted into the impact that the current policy, including excision of territory, has on people smuggling networks.  Any such research should also consider the impact of interception and return of asylum-seekers.

Root Causes of Forced Migration

►KEY POINTS 

· Support for measures that address the root causes of refugee flows is imperative.

· The root causes of refugee flows are human rights violations including those caused by poverty and conflict.

· The causes of primary and secondary movement by asylum-seekers are not necessarily the same. 

· In order to inhibit the need for secondary movement root causes of secondary movement must be addressed. 

· UNHCR must be adequately funded and supported by governments.

ALHR strongly supports Australian Government measures, such as governance and conflict resolution programs, that tackle problems at their source, and which seek to address the underlying causes of refugee flight.

The Australian Government recognises the root causes of refugee flows as human rights violations such as, political persecution, corruption, repression, endemic poverty and conflict.  The AusAID policy on Peace, Conflict and Development examines the “strong links between poverty and conflict”.  The policy notes:

Violent conflict is a powerful reverser of development gains and a primary cause of poverty, while high levels of poverty can increase the risk of violent conflict.  Lack of economic opportunity, inequitable resource distribution, discrimination based upon religious or ethnic divisions within society, poor governance and the mismanagement or illegal exploitation of natural resources can also cause conflict.
 

There is a clear link between poverty, burden-sharing of governments and the primary and secondary movement of refugees and asylum-seekers.  UNHCR figures show that in 2001 alone, UNHCR had 26.5 million people under its protection – 1 out of every 284 people on the planet.  UNHCR received 800 million US dollars out of a projected 1 billion dollar budget from OECD countries to care for and protect that population.  The top three refugee hosting countries in 2001 were Iran, Pakistan, Tanzania, which host over 3.6 million refugees between them.  The top ten countries are all developing nations who are ranked below 90 (out of 162) in the Human Development Index (HDI).  The top 10 refugee producing countries, headed by Afghanistan, Burundi and Iraq are also all ranked below 100 out of 162 in the HDI.  A core issue to be addressed is the ability of countries of first asylum to cope with mass influx situations and what the term “effective protection” actually means in this context.  

The root causes of primary flight and the root causes of secondary movement are not necessarily the same.  Different policy approaches are needed to address the root causes of all forms of forced migration.  Root causes of secondary movement can be – and in many of the recent cases are – caused by human rights violations arising from failures of refugee protection in the country of first asylum, or statelessness or even secondary persecution.  

A key issue is the importance of resourcing UNHCR to respond adequately to refugee situations when and as they occur in order to remove the demand for smugglers.  In contrast to this suggested approach, is Australia’s recent decision to cut UNHCR’s cor (or unrestricted) funding by half.  UNHCR will however, be allowed to apply for additional funding for specific projects under a new scheme, the details of which are yet to be released by the Australian government.  ALHR is concerned about the message this sends about the role and importance of UNHCR. 

(c) The financial impact on the Commonwealth

The financial impact of all aspects of the new border protection policy should be public and transparent.  It is, however, difficult to ascertain.  Whatever the true cost, it is a significant amount of money that will do nothing to address the root causes of irregular migration or address the problem of people smuggling in the longer term.

(e) The Migration Legislation Amendment (Further Border Protection Measures) Bill 2002

Effect of Excision in Bill 

►KEY POINTS

· Retrospective legislation is particularly undesirable when it affects fundamental human rights.

· Excision excludes certain asylum-seekers from Australia’s determination system, which:

· undermines Australia’s obligation of non-refoulement; and 

· avoids the responsibility to afford refugees effective protection. 

· Excision creates a hierarchy of refugees on the basis of the place of arrival.

The excision measures contained in both the initial excision legislation and the Bill under review are retrospective in their effect.  Retrospective legislation in any form is inherently undesirable; this objection is even greater when it affects the fundamental right of a person to seek, apply for and enjoy asylum.

The Bill designates Australian islands as ‘offshore entry places’.  

According to DIMIA figures, 1,847 “unauthorised arrivals” reached Australian off-shore territories between August 2001 and 2 January 2002; 599 persons were intercepted at sea and returned to Indonesia. The vast majority of these people will be subject to the new legislative regime of excised entry points. 

In October 2001, Human Rights Watch and the US Committee for Refugees wrote to the Prime Minister, in response to the first excision Bill.  They voiced their concerns about the effect of excision:

By permitting “offshore entry persons” to be excluded from Australia without access to asylum determinations, Australia undermines its obligation of nonrefoulement. The obligation of nonrefoulement must be upheld in all of Australia’s territories, regardless of whether such actions take place within or outside of the “migration zone.” Until the law is amended to conform to international standards, ministerial discretion must be exercised to ensure that each refugee arriving in Australia (whether inside or outside the “migration zone”) is protected from direct or indirect return to a place where his or her life or freedom would be threatened. 

One of the problems with the Bill is that it creates a hierarchy of refugees, with the level of access to protection from persecution determined by the place of arrival.  ALHR believes that this is antithetical to Australia’s protection obligations.  ALHR accepts that the issue is seen by the Australian government as complicated by the phenomenon of ‘mixed flows’ and that there are genuine concerns about the management of that aspect of the issue.  As a response to those concerns, however, the legislation is neither nuanced nor targeted. The legislation affects all boat arrivals at excised places in the same way; namely, the ability to claim asylum in Australia is severely restricted.

(f) Whether the legislation is consistent with Australia’s international obligations

Vienna Convention on the Law of Treaties

There are certain principles of treaty interpretation implicit in any discussion of Australia’s conduct in relation to asylum seekers.  Many of these principles derive from the Vienna Convention on the Law of Treaties (VCLT).  

The VCLT provides, amongst other things, that treaty obligations must be implemented in good faith, that a treaty is to be interpreted as binding all of a state’s territory, unless it specifically states otherwise and that it is no answer to a breach of international law to rely on inconsistent domestic provisions.

Refugee Convention

Australia has international obligations arising from its being a party to the Refugee Convention. Australia’s excision of territory is a de facto withdrawal from its international obligations under refugee law.

The Duty of Non-Refoulement

►KEY POINTS

· The duty of non-refoulement at international law is engaged when persons fearing persecution are within Australian jurisdiction and / or territory. This includes:

· Australian territorial waters

· The Australian contiguous zone, when under the control of Australian personnel

· On board Australian naval vessels

· Arguably Nauru, and Manus Island, as the persons held there remain the responsibility of Australia under the agreements made with the respective governments and were once actually in Australian territory.

· Any asylum seeker removed from Australian jurisdiction or territory without being given an opportunity to apply for asylum remains Australia’s responsibility.  

· If any person is persecuted upon return, Australia is responsible at international law.

· Domestic restrictions on the manner in which asylum can be claimed do not prevent the engaging of Australia’s non-refoulement obligation at international law.  

The duty of non-refoulement contained in Article 33 of the Refugee Convention is accepted as customary international law, and is the fundamental basis for refugee protection throughout the world.

The duty of non-refoulement is a duty not to return asylum-seekers directly or indirectly to a place where they would be at risk of persecution. It extends to an obligation not to reject asylum seekers at the frontier. The Refugee Convention imposes a positive obligation on states to inquire as to the status of a person presenting themselves as a refugee before making any rejection or return decision.

The obligation clearly attaches to a state prior to the conclusion of any formal refugee status determination processes.  Of particular importance in relation to the excision of territory, the duty applies as soon as a refugee comes under the de jure or de facto jurisdiction of a state party.  As Professor Hathaway points out,  

[t]his approach is consistent with the general view that there is no principled reason to release states which act extraterritorially from legal obligations that would otherwise circumscribe the scope of their authority. According to international human rights expert Theodor Meron, 

“In view of the purpose and objects of human rights treaties, there is no a priori reason to limit a state’s obligation to respect human rights to its national territory.  Where agents of the state, whether military or civilian, exercise power and authority (jurisdiction, or de facto jurisdiction) over persons outside national territory, the presumption should be that the state’s obligations to respect the pertinent human rights continues.  That presumption could be rebutted only when the nature and content of a particular right or treaty language suggest otherwise.”

It follows that Australia’s obligation of non-refoulement is engaged whenever an asylum-seeker is in our territory or jurisdiction.  The obligation of non-refoulement applies to persons that have been in Australian territorial waters, on board Australian naval vessels at any time, within the control of Australian personnel in Australia’s contiguous zone and those subsequently shipped to third countries, such as Nauru and PNG.  The terms of the arrangements concluded between Australia and PNG make it clear that Australia has a responsibility to ensure that all asylum-seekers taken to those countries are removed after a certain period of time.  

Non-refoulement requires that an asylum-seeker’s claim for protection be assessed before taking any measure to remove the asylum-seeker.  The Australian Government’s current policy of interdiction and return to Indonesia breaches this requirement.  So too does the excision of territory, as the amendments to the Migration Act have the effect of disallowing any valid protection visa applications to persons arriving at excised offshore places, unless the Minister intervenes.  

The powers of the Minister for Immigration to grant access to protection visas and to permanent residence on a discretionary, non compellable and non-reviewable basis is no substitute for the right to have a claim for refugee status heard and determined by fair legal procedures and in accordance with international legal obligations. 

UNHCR ExCom Conclusion No. 30 (iii) (1983), recommends that even an unsuccessful applicant for refugee status ‘should be enabled to have a negative decision reviewed before rejection at the frontier or forcible removal from the territory.’ Australia’s excision policy prevents even the first stage of this process – consideration of the application – being met before the asylum-seeker is removed from the territory. 

Where domestic laws restrict or prohibit the fulfilment of international obligations, those obligations continue to bind the state.  Incompatibility of domestic laws with international obligations is no defence to a breach of international law.  Excision of islands from the migration zone for domestic purposes does not limit in any way Australia’s obligation at international law to consider asylum claims from those within its territory or jurisdiction, in order to assure itself that persons claiming asylum will not be at risk of refoulement. 

This is perhaps evident in the recent decision by the government to accept refugees processed on Manus Island by Australian authorities.  It certainly reinforces the view that the excision of territory is a futile process, as Australia remains responsible for those persons wherever they may go.  

Chain Refoulement

►KEY POINTS

· Australia is responsible for any chain refoulement that occurs to asylum seekers that were within Australian jurisdiction or territory.

· There are insufficient measures in place to ensure that chain refoulement does not occur

· Australia is displacing its Refugee Convention obligation to process claims for asylum onto IOM and UNHCR – neither of which are states able to guarantee the safety or otherwise of returnees.

· As an extension of the obligation of non-refoulement, Australia should be obliged to accept for resettlement any asylum-seeker rejected from Australian territory or jurisdiction who is subsequently accepted by UNHCR as a refugee.

The Australian Government maintains that no one has been subject to refoulement.  However, the Government is not able to provide any categorical assurance that this is so.  This level of assurance is necessary to ensure that there has been no breach of our international obligations or the human rights of asylum-seekers rejected at our border. 

If an asylum-seeker is returned to Indonesia by Australia and is subsequently refouled, Australia remains responsible for that person.  Australia is the precipitator of chain refoulement.

Australia uses Indonesia as a ‘safe third country’ – a concept common amongst member countries of the EU.  The European ‘safe third country’ agreements guarantee that asylum-seekers returned to safe third countries will not be at risk of refoulement.  In this way, the non-refoulement obligation imposed on the returning country is moved across to the state to which the asylum-seeker is returned.  Australia has no such formal agreement for the return of asylum-seekers to Indonesia.  Even the European practice is deemed by many as controversial and not within the spirit of the Refugee Convention.

Some further qualifications attach to Australia’s approach to using Indonesia as a safe third country.  Indonesia is not a party to the Refugee Convention.  It does not accept any protection obligations towards asylum-seekers and arguably can expel them from the country at will.  Persons returned to Indonesia will never receive protection in any form from that state.  Indonesia has a large number of internally displaced persons from various conflicts.  It is a country under intense population and financial pressure with a limited capacity to protect additional refugees and asylum seekers.  Furthermore, Indonesia does not have a commendable human rights record.  

The current Australian policy places unjustifiable reliance on Indonesia as a country in which a person can apply for and receive ‘effective protection’.  The further excision of territory will not alleviate this concern. 

In stark contrast to most European countries, Australia relies not on the Indonesian government for assurances as to the safety of those returned, but on two non-state actors; namely, IOM and UNHCR.  Australia pays these organisations and thereby avoids its onshore obligations.  In effect, Indonesia can be viewed as another offshore processing centre for Australia.

The government relies on IOM to intercept returnees upon arrival in Indonesia and to seek their voluntary repatriation back to their country of origin or country of first asylum.  Alternatively, if the returnee wishes to claim asylum, they are put in touch with an under resourced UNHCR office based in Jakarta.  From here, they wait for a status determination and if successful, then wait even longer for a resettlement place.  Neither UNHCR nor IOM are states.  Neither organisation can meet a refugee’s need for protection without the assistance or intervention of a state.  

Australia places no priority on resettling those who are accepted as refugees by UNHCR in Indonesia. The UNHCR Regional Representative has recently advised that since 1999, the UNHCR had identified 535 Afghans, Iraqis and Iranians as refugees, but only 18 had been resettled.  Many of those on board the ill-fated SIEV X were accepted as refugees but had been waiting for so long to be resettled that they paid people smugglers to take them to Australia.  

A UNHCR representative said at the time that at least 30 of those who drowned had been mandated refugees. There have been strong indications from UNHCR that Australia’s failure to resettle any of these mandated refugees in Indonesia had contributed to other countries’ failure to do so. This does not bode well for the 600 or so persons that Australia has since returned to Indonesia. 

There is a very real risk that the policy of return to Indonesia could lead to a situation of ‘refugees in orbit’ – no protection in Indonesia, no desire to return to a situation of persecution and no prospects of resettlement in the short term.  By returning asylum seekers Australia divests them of the ability to assert rights under the Refugee Convention which they had by virtue of their former presence in areas under the jurisdiction of a state party to the Convention.

Non-penalisation

►KEY POINTS

· Article 31 of the Refugee Convention prohibits the imposition of penalties on asylum-seekers who enter a state illegally.

· The excision of islands from the migration zone penalises asylum-seekers as it prohibits the making of a valid protection visa application.

· There is no distinction made in the legislation between primary and secondary movers; all arrivals at excised places are penalised.

Article 31 of the Refugee Convention prohibits the imposition of penalties on asylum-seekers who enter a state illegally.  The provision is limited to persons who have come directly from a territory where their life or freedom was threatened.  

There is an ongoing debate about the interpretation of the phrase ‘coming directly’.  Goodwin-Gill argues that directly should not be strictly or literally construed, but depends rather on the facts of the case, including the question of risk at various stages of the journey.  UNHCR ExCom Conclusion No 58 refers to persons who have ‘already found protection’ in another country.

UNHCR advise that 

the expression ‘coming directly’ in Article 31(1) covers the situation of a person who enters the country in which asylum is sought directly from the country of origin, or from another country where his protection, safety and security could not be assured. It is understood that this term also covers a person who transits an intermediate country for a short period of time without having applied for, or received asylum there.  No strict time limit can be applied to the concept of ‘coming directly’ and each case must be judged on its merits.

None of these limitations on the penalisation of refugees are incorporated in the current or proposed legislative response.  

The excision policy penalises those refugees arriving in Australia unlawfully by boat at an excised offshore place, regardless of whether or not they have come directly to Australia from a place of persecution.  The specific penalty is the inability to validly apply for a protection visa, without the intervention of the Minister.   

Taking a hypothetical situation, if any of our immediate neighbours – PNG, Timor or Indonesia – became unstable and created a refugee situation, people facing persecution in these regions may have no option but to flee to Australia. Upon arrival, such persons would have come directly from a place of persecution. If they arrive at any of the islands to Australia’s north (as proposed in the Bill), they would be prevented from making a valid protection visa application as they would have arrived at an excised offshore place.  The provisions, unless the Minister intervened, would impose a penalty for illegal entry in direct contravention with Article 31 of the Refugee Convention.  

The provisions are inconsistent, and discriminate without any rationale.  Those coming to Australia illegally by plane (whether as primary or secondary movers) are not prevented from making a valid visa application. Thus, the measures discriminate between asylum-seekers on the basis of mode and place of arrival. 

There is requirement of proportionality in any penalties imposed on unauthorised asylum seekers who have come by way of secondary movement – that is, that they have not come to Australia directly.  Penalties imposed on refugees must be reasonably necessary to meet a legitimate administrative objective.  Any penalties imposed (which may include the penalties of less favourable treatment) cannot fall short of minimum standards under the Refugee Convention.  An unfettered and non-compellable Ministerial discretion to allow individual offshore entry persons to apply for visas is an inadequate recognition of Australia's international human rights obligations in respect of these persons.

International Human Rights Law

►KEY POINTS

· Australia’s human rights obligations apply to every person within Australia’s jurisdiction.

· The excision of further territory from the migration zone will further restrict asylum-seekers’ access to the Australian legal system.

· The restriction on the making of valid asylum applications through the excision of territory potentially exposes Australia to breaches of the following international human rights instruments:

· Convention against Torture or other Cruel, Inhuman or Degrading Treatment or Punishment

· International Covenant on Civil and Political Rights

· Convention on the Rights of the Child

· The excision of territory can be viewed as an implied rejection of Article 14(1) of the Universal Declaration of Human Rights.

General principles

Human rights apply equally, without distinction. Everyone within Australian territory is entitled to have his or her human rights respected and protected. 

Australia has undertaken to ensure the rights protected in both the International Covenant on Civil and Political Rights ("ICCPR") and the Convention on the Rights of the Child ("CROC") apply to all persons within its territory.  Article 2(1) of the ICCPR provides:

Each State Party to the present Covenant undertakes to respect and to ensure to all individuals within its territory and subject to its jurisdiction the rights recognized in the present Covenant 

Article 2(1) of the CROC states:

States Parties shall respect and ensure the rights set forth in the present Convention to each child within their jurisdiction without discrimination of any kind.

Article 26 of the ICCPR also provides for rights of non-discrimination.

Despite the proposed legislation, Australia continues to be bound by its human rights obligations. Asylum seekers in the “excised territories” will still fall within the ICCPR, CROC and the Refugee Convention.  However the current Bill attempts to excise further islands from Australia’s migration zone. This creates two categories of asylum seekers with access to different rights: those in the excised territories and those landing elsewhere.  

Access to the legal system 

The current bill will further restrict the ability of asylum-seekers to initiate legal proceedings in Australia, by increasing the number of excised offshore places. 

The proposed legislation removes rights of persons characterised as offshore entry persons to initiate legal proceedings against the Commonwealth. This prevents people accessing legal protection where they allege there has been a breach of the rights which Australia, as a matter of International law, is bound to accord them.

The Human Rights Committee has said that the duty to comply with Covenant obligations should be secured in domestic law. Persons who claim that their rights have been violated should have an effective remedy under that law.

Convention Against Torture

Article 3 of CAT provides 

No State Party shall expel, return ('refouler') or extradite a person to another State where there are substantial grounds for believing that he would be in danger of being subjected to torture.

The right of a person to resist expulsion is not dependent upon their satisfying the Refugee Convention definition of ‘refugee’. The non-refoulement obligation under CAT is the same as that under the Refugee Convention.  

States have an obligation not to refoule persons who do not qualify as refugees but who risk being subjected to torture or inhuman or degrading treatment if expelled.  The CAT extends the situations in which the non-refoulement obligation under the Refugee Convention applies.  The discussion of refoulement in relation to the Refugee Convention applies equally here. 

International Covenant on Civil and Political Rights (ICCPR)

The obligation of non-refoulement is also imposed by the ICCPR. Article 7 provides that 

No one shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment.

The UN Human Rights Committee has stated that: 

States Parties must not expose individuals to the danger of torture or cruel, inhuman or degrading treatment or punishment upon return to another country by way of their extradition, expulsion or refoulement. (General Comment 20, para 9)

The Committee has pointed out that placing a person at risk of torture or cruel, inhuman or degrading treatment or punishment by another country will be a breach of article 7 as much as if the first country had committed the act of torture itself. The protection thus afforded by article 7 is afforded to refugees and to others who are at risk but do not satisfy the Refugee Convention definition of ‘refugee’. The same argument can be made for ICCPR article 6: protection of the right to life and article 9: protection of the right to security of person. 
Convention on the Rights of the Child (CROC)

CROC article 22 provides comprehensive and special protection for children who are refugees or who are seeking refugee status. They are to receive appropriate protection and humanitarian assistance in the enjoyment of their CROC rights and also other human rights and humanitarian instruments to which the State Party is a party.  CROC article 22 explicitly includes Australia’s obligations to asylum seeker children under the Refugee Convention and the International Covenant on Economic, Social and Cultural Rights (ICESCR). 

Under CROC Australia must, in all its actions towards children, including asylum seeker children, make their best interests a primary consideration (article 3). An unaccompanied asylum seeker child must be afforded ‘special protection and assistance’ by the government (article 20). 

Like the ICCPR, CROC protects children from torture and other cruel, inhuman and degrading treatment and punishment (article 37) and recognises the child's inherent right to life (article 6). Again there is an obligation not to expel, return or extradite a child to another country where he or she will be subjected to or at risk of being subjected to torture or other cruel, inhuman or degrading treatment or punishment or of death.

Many of the boats returned to Indonesia by Australia had a significant number of children on board.  Furthermore, and, the restriction on the making of valid asylum applications by persons arriving at offshore excised places applies to child asylum seekers, even those who are unaccompanied minors. 

Universal Declaration of Human Rights

Article 14(1) of the UDHR provides 

Everyone has the right to seek and to enjoy in other countries asylum from persecution.

Australia’s decision to excise its most accessible territory is an implicit rejection of this fundamental provision, in so far as it applies to the enjoyment of asylum in Australia by onshore arrivals. 

Conclusion

ALHR believes that the Australian government’s current and proposed legislative response to onshore arrivals of asylum-seekers is impractical, inefficient and potentially illegal.  It is certainly not a response consistent with the spirit of our international legal obligations and is contrary to the concept of burden sharing. 

The Migration Legislation Amendment (Further Border Protection Measures) Bill 2002 (Cth) should be rejected. 

Recommendations

ALHR urges the Committee to make the following recommendations:

1. That the Migration Legislation Amendment (Further Border Protection Measures) Bill 2002 (Cth) be rejected;

2. That amendments to the Migration Act be considered, in order to address the problems inherent in the excision of territory;

3. That the government be urged to honour the international obligations owed to all persons within its jurisdiction; and

4. That the government support the goals set out in UNHCR’s recently released Agenda for Protection (attached - Appendix 2), especially those that relate to the alleviation of root causes of refugee flight.

Appendix 1

TABLE 1

TOTAL ANNUAL ASYLUM APPLICATIONS IN SELECTED EU MEMBER STATES, 1985-2000 

	
	1985
	1986
	1987
	1988
	1989
	1990
	1991
	1992

	EU 15 Total
	159,176
	191,020
	162,773
	210,743
	291,645
	397,025
	511,183
	672,383

	Germany
	73,832
	99,650
	57,379
	10,3076
	12,1318
	193,063
	256,112
	438,191

	France
	28,925
	26,290
	27,672
	34,352
	61,422
	54,813
	47,380
	28,872

	Netherlands
	5,644
	5,865
	13,460
	7,486
	13,898
	21,208
	21,615
	20,346

	UK
	6,200
	5,700
	5,865
	5,740
	16,775
	38,200
	73,400
	32,300

	Rest of EU
	44,575
	53,515
	58,397
	60,089
	78,232
	89,741
	112,676
	152,674


	
	1993
	1994
	1995
	1996
	1997
	1998
	1999
	2000

	EU 15 Total
	516,706
	300,288
	236,656
	226,806
	240,544
	288,757
	367,410
	372,050

	Germany
	332,599
	127,210
	127,937
	116,367
	104,353
	98,644
	30,910
	38,590

	France
	27,564
	25,959
	20,415
	17,405
	21,416
	22,374
	95,110
	78,760

	Netherlands
	35,399
	52,576
	29,258
	22,857
	34,443
	45,217
	39,300
	43,890

	UK
	28,500
	32,830
	43,965
	29,640
	32,500
	46,015
	71,160
	80,320

	Rest of EU
	102,644
	61,713
	42,081
	40,537
	47,832
	76,507
	130,930
	130,490


Note: 
The data for 1985 to 1998 are from Eurostatt; 1999 and 2000 data come from UNHCR. Thus there is a break in the series between the two periods.

 Appendix 2

UNHCR Agenda for Protection

EXECUTIVE COMMITTEE OF THE HIGH COMMISSIONER’S PROGRAMME

EC/52/SC/CRP.9

11 June 2002

STANDING COMMITTEE

24TH meeting

AGENDA FOR PROTECTION 

III.  PROGRAMME OF ACTION

Following on from the Declaration of States Parties, a Programme of Action is suggested which, if implemented, should progressively reinforce refugee protection over a multiyear period. The Programme of Action has six main goals:

1. Strengthened implementation of the 1951 Convention and 1967 Protocol;

2. Protecting refugees within broader migration movements;

3. Sharing of burdens and responsibilities more equitably and building of capacities to receive and protect refugees;

4. Addressing security-related concerns more effectively;

5. Redoubling the search for durable solutions; and

6. Meeting the protection needs of refugee women and refugee children.

Goal 1.  Strengthened implementation of the 1951 Convention and 1967 Protocol

There are 12 identified objectives, together with various activities directed towards their realisation, under this overall goal:

1.  Universal accession to the 1951 Convention and 1967 Protocol

2.  Improved individual asylum procedures

· States, through UNHCR’s Executive Committee (ExCom), to update past ExCom guidance on the recommended framework for asylum procedures, with a view to promoting greater harmonization in the practice of States.

· States and UNHCR to work to ensure, through targeted training and the provision of legal assistance, counselling and support possibilities, that claims lodged by female and child asylum-seekers take properly and sensitively into account gender and age specificities, including forms of persecution which have specific gender- or age-related aspects.

12. More resolute responses to root causes of refugee movements

· States to give greater priority to dealing with root causes, including armed conflict, and to ensure relevant intergovernmental agendas reflect this priority.

· States to use appropriate means at their disposal, in the context of their foreign, security, trade and investment policies, to influence developments in refugee-producing countries in the direction of greater respect for human rights, democratic values and good governance.

· States to provide more consistent support to the work of the United Nations in the area of conflict-resolution, peace-keeping and peace-building in war-torn States.

· International and regional human rights bodies as well as development actors to be encouraged to examine how they can make a more direct impact on refugee situations generated by human rights violations and inter-group disputes, in particular by extending financial and/or technical support to countries of origin willing to establish national human rights commissions, and to put in place measures to improve the functioning of the judiciary and police forces.

· States to give renewed consideration to ratifying the 1954 Convention relating to the Status of Stateless Persons and the 1961 Convention on the Reduction of Statelessness, with a view to early accession.

· UNHCR to seek information from States on steps they have taken to reduce statelessness and to meet the protection needs of stateless persons, in keeping with ExCom Conclusion No. 78 (XLVI) (1995), and to report to ExCom on this survey, together with recommendations which might assist in further improving their situation.

Goal 2.  Protecting refugees within broader migration movements

Refugees often move within broader mixed migratory flows. At the same time, the insufficiency of viable, legal migration options is an added incentive for persons who are not refugees to seek to enter countries through the asylum channel, when it is the only possibility effectively open to them to enter and remain. It is important, given not least the effects on and risks to them, that refugees receive protection without having to resort to a criminal trade that will put them in danger. There is therefore a need to achieve a better understanding and management of the interface between asylum and migration, so that people in need of protection find it, people who wish to migrate have options other than through resort to the asylum channel, and unscrupulous smugglers cannot benefit through wrongful manipulation of available entry possibilities. To improve the protection of refugees within broader migration movements and to counter misuse of asylum systems, seven objectives and accompanying action have been identified:

1.  Better identification of and proper response to the needs of asylum-seekers and refugees, including access to protection within the broader context of migration management

· States to ensure, taking into account relevant multilateral and cross-sectoral consultations, that immigration-control measures are tempered with adequate protection safeguards which appropriately differentiate between refugees, on the one hand, and persons not in need of international protection, on the other, to enable protection needs to be met within the agreed international framework.

· States to develop and defend a coherent policy agenda on migration and asylum that neutralizes extremist tendencies, strikes a proper balance between migration control priorities and refugee protection imperatives, and which might include transparent and equitable immigration policies for the purposes of employment and family reunification.

· UNHCR to develop Guidelines on Safeguards for Interception Measures, together with a training package for States, intergovernmental organizations and NGOs.

· States, together with UNHCR, to consider the content to be included in an ExCom Conclusion on protection safeguards in interception measures.

· UNHCR, States and other stakeholders (e.g. the International Maritime Organization) to seek to reach common understandings on responsibilities in the context of rescue at sea of asylum-seekers and refugees, including with regard to rescue itself, the disembarkation of those rescued and the solutions to be pursued.

2.  Strengthened international efforts to combat smuggling and trafficking

· States to actively consider acceding to the 2000 United Nations Convention against Transnational Organized Crime and its Protocols (against the Smuggling of Migrants by Land, Sea and Air; and to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children)...
· UNHCR to research and offer guidance on instances where the trafficking experience may amount to persecution within the framework of the 1951 Convention.
3.  Better data collection and research on the nexus between asylum and migration

· States to generate and share more detailed and comparable statistics on the size, type and composition of migratory flows to enable a qualitative analysis of the problem and shed light on the causes and ramifications of such international movements. In particular, States to consider tabulating data according to the revised United Nations Recommendations on Statistics of International Migration (New York, 1998).

· States to examine how to collect and share information on undocumented migration and irregular movers, including on smuggling, travel routes, etc.

· IOM to be encouraged to carry out a detailed study, in consultation with relevant intergovernmental organizations, on migration dynamics, including push and pull factors for irregular migration. UNHCR and IOM to explore with regional organizations
 the undertaking of similar studies for the regions they cover.

4. Reduction of irregular or secondary movements

· Bearing in mind ExCom Conclusion No. 58 (XL) of 1989 on the Problem of Refugees and Asylum-Seekers Who Move in an Irregular Manner from a Country in which They had already Found Protection, UNHCR, in cooperation with relevant partners, to analyze the reasons for such movements, and propose strategies to address them in specific situations, predicated on a more precisely articulated understanding of what constitutes effective protection in countries of first asylum.

· UNHCR to work with States and other partners, including IOM, on a package of measures which might be brought into play, as part of a comprehensive plan of action, for particular irregular or secondary movement situations.

5. Closer dialogue and cooperation between UNHCR and IOM

· UNHCR and IOM to deepen cooperation, within the framework of the Action Group on Asylum and Migration (AGAMI), established in November 2001, working in consultation with interested States and other intergovernmental organizations and NGOs, with the aim of furthering understanding of the nexus between asylum and migration and enhancing each organization’s capacity to contribute to States’ efforts to develop policies and programmes on asylum and migration. In this regard, AGAMI to identify and analyze the issues within the migration/asylum nexus, deepen understanding of the nexus, address conceptual
 as well as specific operational
 issues and promote better information-sharing.

· UNHCR to keep States and other interested actors informed of the consultation process within AGAMI.

6.  Information campaigns to ensure potential migrants are aware of the prospects for legal migration and the dangers of human smuggling and trafficking

· States, working together with IOM and other concerned intergovernmental bodies, such as the Office of the United Nations High Commissioner for Human Rights (OHCHR) and NGOs, to develop a model information campaign, which would provide relevant information on available channels for legal immigration and warn of the dangers of smuggling and trafficking, and which would present materials in a manner accessible to those it seeks to reach, drawing on models already in place or under development. Material clarifying international protection responsibilities to be included.

7.  Return of persons found not to be in need of international protection

· States, working in consultation with relevant intergovernmental organizations, including in particular IOM, but also UNHCR and, as appropriate, NGOs, to develop strategies to promote return and readmission of persons not in need of international protection, in a manner which is safe, respects human dignity and, in the case of children, takes due account of their best interests.

· States, IOM and UNHCR to cooperate, as appropriate, in removing obstacles to the speedy return of asylum-seekers found not to be in need of international protection, predicating their activities on the obligation of States to readmit their own nationals.

Goal 6: Meeting the protection needs of refugee women and refugee children

The international community and UNHCR have developed a wealth of international norms, policies and guidelines to improve the protection and care of refugee women and refugee children, who, taken together, account for the vast majority of the world’s refugees. In practice, there is still a gap in the application and implementation of these, owing to resource constraints (both financial and human), uneven institutional priorities and accountability and lack of firm commitment and political will from the international community. The protection of refugee women and children is both a core activity and an organizational priority for UNHCR. To protect refugee women and children, a three-pronged approach is called for, which proceeds within a rights-based framework, which contains targeted actions, and which is solidly premised on mainstreaming both gender-equality and age-sensitivity.
 The main protection concerns facing refugee women and refugee children are inter-related, cannot be treated in isolation from each other, and require strong partnership amongst all concerned partners. Specific activities to address protection needs of refugee women and refugee children are reflected under other goals and objectives of the Programme of Action. Two additional framework objectives, with some accompanying activities, are set out below:

1.  Measures to improve the framework for the protection of refugee women

· States, UNHCR and partners to set in place measures to ensure that refugee women participate equitably in decision-making in all areas of refugee life, as well as in the implementation of such decisions, and that protection- and gender-sensitive approaches are applied at every stage of programme development, implementation, monitoring and evaluation.

· UNHCR to review the recommendations contained in the Women’s Commission for Refugee Women and Children’s assessment of UNHCR’s Guidelines on the Protection of Refugee Women
 and to ensure timely and appropriate follow-up, with timeframes, as appropriate.

· UNHCR to finalize revision of the 1991 Guidelines on the Protection of Refugee Women, taking into account relevant findings of the Women’s Commission for Refugee Women and Children’s Assessment of implementation of the guidelines.

· UNHCR to ensure continuous dissemination and to oversee implementation of the Guidelines on Gender-Related Persecution, Guidelines on the Protection of Refugee Women, and Sexual Violence against Refugee Women: Guidelines on Prevention and Response.

· UNHCR to ensure that Country Operation Plans (COPs) and Annual Protection Reports fully address critical women’s rights issues, including detailed reporting on activities carried out and results achieved, and incorporate, where appropriate, plans of action for protection, developed with partners and refugees themselves.

· States, UNHCR and other actors to ensure that a gender-equity perspective is mainstreamed into all training and learning programmes.

2.  Measures to improve the framework for the protection of refugee children

· States that have not yet ratified the Convention on the Rights of the Child and its Optional Protocols on the Involvement of Children in Armed Conflict and on the Sale of Children, Child Prostitution and Child Pornography, and the 1993 Hague Convention on Protection of Children and Cooperation in Respect of Inter-Country Adoption should consider doing so, and States Parties to these instruments should implement them in good faith.

· States, UNHCR and humanitarian partners to continue, or establish, programmes to inform refugee children of their rights and encourage their participation in identifying protection problems, actions to alleviate them and decisions affecting them.

· States, UNHCR and humanitarian partners to continue, or set in place, training programmes on the rights of refugee children, drawing in particular on the Convention on the Rights of the Child, other elements of human rights and international humanitarian law and UNHCR’s guidelines on the protection and care of refugee children.

· UNHCR to ensure continuous dissemination and to oversee implementation of the guidelines on the protection and care of refugee children.

· UNHCR to establish a monitoring process to measure implementation of the above Guidelines as well as follow-up on the recommendations made in the independent evaluation Meeting the Rights and Protection Needs of Refugee Children (May 2002).

· UNHCR to ensure that Country Operation Plans (COPs) and Annual Protection Reports fully address critical children’s rights issues, including detailed reporting on activities carried out and results achieved, and incorporate, where appropriate, plans of action for protection developed with partners and refugee children themselves.

· UNHCR to enhance it partnership with UNICEF and Save the Children, to improve training and capacity building within the framework of the Action on the Rights of Children (ARC) project, and to give priority to training government and partner counterparts, as well as their own staff.

� Professor James Hathaway, ‘Refugee Law is not Immigration law’ in US Committee for Refugees, World Refugee Survey (2002) 38.


� See Australian Institute of Criminology website: http://www.aic.gov.au/research/traffick/.


� AusAID, 2002:  � HYPERLINK "http://www.ausaid.gov.au" ��www.ausaid.gov.au�.


� Professor James Hathaway, ‘Refugee Law is not Immigration law’ in US Committee for Refugees, World Refugee Survey (2002) 38, at 41, citing T Meron, ‘Extraterritoirality of Human Rights Treaties (1995) 89 American Journal of International Law 78 at 80-1.


� This possible breach of international law is posited by Hathaway, ibid at 43.


� UNHCR Guidelines and Applicable Criteria and Standards relating to the Detention of Asylum Seekers., para 4.


� Convention on the Rights of the Child, art 2(1). 





� From Khalid Koser, ‘New Approaches to Asylum?’ (2001) 39 International Migration 85, 98-9


� 	See Conclusion No. 8 (XXVIII) 1977, on the determination of refugee status (A/AC.96/549, para. 53.6); Conclusion No. 30 (XXXIV) 1983 (A/AC.96/631, para. 97.2), on the problem of manifestly unfounded or abusive applications for refugee status or asylum.


� 	Such as the Council of Europe, the Economic Community of West African States (ECOWAS), the Organization for Security and Cooperation in Europe (OSCE), the South Asian Association for Regional Cooperation (SAARC) and the Southern African Development Community (SADC).


� 	Such as terminology, research and data collection, as well as qualitative analysis.


� 	Such as interception by States of smuggled and trafficked persons and safeguards to ensure access to asylum procedures, information and public awareness activities, as well as training of public officials.


� 	Recommendations for action on behalf of refugee women and children have been drawn from recent independent evaluations of UNHCR’s activities for refugee women and children, Global Consultations and other meetings, international human rights law, Executive Committee Conclusions, guidelines and policies. See An independent evaluation of the impact of UNHCR’s activities in meeting the rights and protection needs of refugee children, EPAU/2002/02 (May 2002) and UNHCR Policy on Refugee Women and Guidelines on Their Protection: An Assessment of Ten Years of Implementation (May 2002).


� 	UNHCR Policy on Refugee Women and Guidelines on Their Protection: An Assessment of Ten Years of Implementation (May 2002)
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