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Introduction

In this submission Amnesty International outlines its concerns in relation to the Migration Legislation Amendment (Further Border Protection Measures) Bill 2002 (“this Bill”) by reference to two of the points of inquiry being investigated by the Committee (items a, e & f). As this Bill is a furtherance of recently developed practices of interception
 and of a certain approach to ‘border protection’, Amnesty International also outlines its response and concerns in relation to these practices.

Amnesty International welcomes this opportunity to make submissions in relation to such important matters as interception of refugees and border protection. It was regrettable that so many important Bills relating to this point have recently been rushed through parliament without a proper opportunity to address them.

Amnesty International’s work on refugees

Refugee work is an exception to Amnesty International’s rule prohibiting its members working on their own country. Amnesty International opposes the forcible return of any person back to a country where he/she risks becoming a prisoner of conscience or being tortured, executed or ‘disappeared’ or facing the death penalty. Within this context, the Australian section of Amnesty International carries out casework for individual asylum-seekers, providing country information or, after careful consideration of their case and providing Amnesty International considers someone at risk, writing letters of support to the RRT and if rejected, to the Minister for Immigration and Multicultural Affairs. We would point out that we are unable to support all cases which are referred to us, for mandate reasons. 

Amnesty International’s work for refugees is an essential component of its work for the protection of human rights.  It aims to contribute to the worldwide observance of human rights as set out in the Universal Declaration of Human Rights and other internationally recognised standards.  It opposes grave violations of the rights of every person to freely hold and express their convictions and to be free from persecution by reason of their ethnic origin, sex, colour or language, and the right of every person to physical and mental integrity.  It also opposes abuses by opposition groups: hostage- taking, torture and killing of prisoners or other arbitrary killings.  
Arising from this mandate, Amnesty International also works to prevent the human rights violations which cause refugees to flee their homes. At the same time, it opposes the forcible return of any individual to a country where he or she risks any of these serious human rights violations.  It therefore seeks to ensure that states provide people with effective and durable protection from being sent against their will to a country where they risk such violations, or to any third country where they would not be afforded effective and durable protection against such return. In this regard, Amnesty International bases its work on the fundamental principle of non-refoulement, which is outlined later in this submission.
1. The implications of excision for border security (item a)

Every country has the right to secure its borders, under principles of sovereignty, though clearly there are different threats to those borders requiring different responses. Terrorism is an enormous concern for many countries, though this Bill does not seek to address any terrorist threat. Smuggling of drugs, arms and other illegal products are also significant threats to border security. This Bill does nothing in this regard. The Australian Government claims that this Bill, like other recent legislation, seeks to prevent unauthorised movements of people to Australia.

A number of industrialized states have recently claimed that mixed and secondary flows overburden strained asylum systems, foster transnational crime syndicates of traffickers and people-smugglers, block the effective implementation of resettlement programs, and, in particular after the events of 11 September, result in the influx of prospective threats to national security. This has led to the establishment of a wide variety of generalised and indiscriminate measures aimed at keeping out refugees, asylum-seekers and other immigrants. One of the more dramatic examples of this has been the development of Australia’s excision policy.

Amnesty International recognises that: 

· people smuggling is a significant international issue, which requires global understanding and action;
· organised people smuggling undermines the government’s sovereign right to police who may or may not enter Australia; and that
· Australia's right to maintain border integrity and address misuse of its asylum system is not in question.

However, one type of abuse should not be fought by allowing for another.

Amnesty International strongly decries the punitive effect on refugees themselves of policies imposed by the Australian government in an effort to stop people smuggling. Australia’s response to people smuggling must take into account the fundamental difference, under international law, between refugees and asylum-seekers, on the one hand, and other migrants who can resort to the protection of their country of origin
, on the other hand. It is important that Australia maintains minimum standards for asylum seekers and refugees contained within the Refugees Convention
 and other human rights treaties to which Australia is a party. Decisions on safe and proper refugee protection in any country must be based on fair procedures considering individual circumstances. 

If abuse of an asylum system is in the form of applications which are clearly fraudulent or not related to the criteria for granting refugee status set out in the Refugee Convention (referred to as ‘manifestly unfounded claims’), the state is entitled to certain policy options such as expedited processing
. We note, however, that ‘manifestly unfounded claims’ has not been a feature of the asylum claims lodged by those arriving by boat in Australia in recent years, the majority of whom have been recognised as refugees.

The causes of movements of asylum seekers to this country are commonly seen in terms of ‘push’ and ‘pull’ factors, with different sides of the debate giving different weight to the factors. The Australian Government has chosen to focus the debate largely on the role of the people smuggling trade itself and on establishing a law enforcement approach. However, as the UNHCR posits “the experience and lessons to date suggest that control and deterrence measures will have little lasting impact when the need to move prevails.  If one door narrows or closes, the pressure is directed at another one.”
 The adoption of interception policies in certain regions, in isolation from other measures, risks diverting the smuggling and trafficking routes to other regions, thereby increasing the burden on other States.
 

Accordingly, sustainable progress on this issue will require a protection-oriented approach which addresses the problem through a variety of measures.
 Despite the Australian Government’s claims that it has implemented a comprehensive approach, most of the measures are aimed only at preventing movement, rather than developing solutions to causes. 
In fact, the Australian Institute of Criminology claims that in order to effectively combat people smuggling, further consideration is needed of ways “to reduce the underlying supply and demand factors which are behind the rise of people smuggling activity in the region.”
 

Amnesty International sets out below our understanding of some of the underlying supply and demand factors which need to be addressed in a comprehensive response. 

1.1 THE UNDERLYING DEMAND FACTORS

Amnesty International is concerned that this Bill fails to address the underlying factors and, in conjunction with recent legislation, fails to add any of the missing elements required in a truly comprehensive approach to people smuggling and related issues, despite Government claims to the contrary.

While debate will continue as to what constitutes a comprehensive approach, at a minimum, it is agreed that no comprehensive approach can afford to be dominated by enforcement concerns alone.
 On the point of reduction of irregular or secondary movements, the Agenda for Protection which has come out of the Global Consultation Process, has proposed that UNHCR, in cooperation with relevant partners, analyze the reasons for such movements, and then propose strategies to address them in specific situations, predicated on a more precisely articulated understanding of what constitutes effective protection in countries of first asylum.

It further provides that UNHCR is to work with States and other partners, including IOM, on a package of measures which might be brought into play, as part of a comprehensive plan of action, for particular irregular or secondary movement situations. We trust that the Australian Government will be open to further measures proposed by the UNHCR and work more closely with NGOs on this matter.

1.1.1 Addressing root causes of Refugee flows

Amnesty International acknowledges that asylum processing and migration control can place a significant financial burden on states. Although we agree with UNHCR that this burden is “inevitable where narrowness of vision, perspective and mandate isolate refugee crises and migration problems from other areas of international relations and co-operation, including in the areas of human rights, democracy, good governance, sustainable development, trade, etc. The best way to minimise this burden is to invest imaginatively and resourcefully in tackling the causes of flight at their source.”

NGO’s, including Amnesty International, continue to request that states address the root causes of refugee movements. The NGO Background paper on the Asylum and Migration Interface presented to the UNHCR Global Consultations on International Protection in June 2001 recommended, amongst other things, that:

· More attention be devoted to understanding and responding to the factors that force people to leave their communities and countries...In particular, the impact of international economic, trade, aid, development, environmental, and defence assistance on migration flows should be examined; and

· A better understanding of the reasons why people leave their own countries would enable the international community to design strategies to enable people to remain in their own countries, which is the preferred option for many of the world's migrants.
 

We note in debating this Bill in Parliament, Minister Ruddock, in response to the proposal by Mr Crean to “deal with the problem at source”, said “that is what we have been doing...We spend a lot of money on aid and we have increased the amount of money on aid to the UNHCR this year—not to their core budget but to programs that are going to directly assist refugees.” However, an examination of the 2002-2003 Federal Budget gave a clear indication of where the Australian Government’s priorities lie in relation to border patrolling and deterrence as opposed to addressing root causes.

If the international community committed the necessary resources and political will to preventing human rights abuses, then many refugee crises and individual tragedies could be averted.
 

For many years, one of the most significant sources of asylum seekers coming to Australia has been those from Iraq. Prior to the Iraqi invasion of Kuwait, the international community was very slow to acknowledge that the Iraqi Government was systematically killing and torturing its citizens. Year after year, it ignored Amnesty International’s reports and UN submissions documenting torture, extrajudicial executions and the “disappearance” of hundreds of thousands of people in the country. Even when 5,000 Kurdish women, men and children were slaughtered by chemical weapons in Halabja in 1988, the world’s governments still did nothing. Perhaps if the Iraqi Government had been confronted earlier by the international community, in accordance with international law, about human rights violations against its own citizens, the subsequent Gulf War and refugee crisis could have been avoided.

Refugee flows are not a consequence of abstract forces, they are the result of human rights abuses. The only way to deal with this cause of forced migration is to develop ‘effective prevention’
 strategies and to hold those states and individuals accountable for their actions under the doctrine of state responsibility and the emerging principles of criminal responsibility under international law. The Australian Government frequently talks about ‘sending a deterrent message’, though addresses this message at asylum seekers, refugees and people smugglers. Such messages and action should largely be directed at the state responsible for causing the refugee flow and holding them accountable for damage to the refugees and the international community.

The UNHCR has been authorised by the General Assembly of the UN to “explore and undertake activities aimed at preventing conditions that give rise to refugee outflows”.
 It is not disputed that in international law there is at least some international purview over human rights issues, even at the risk of challenging national sovereignty. The question remains whether the Australian Government is prepared to develop sufficient political will to take these issues seriously and devote the requisite political clout and resources to their resolution.
There are a wide range of policy instruments to ensure the reduction of migration pressures by acting in concert with the United Nations and other organisations. For example, recent efforts to institute a global ban on the illicit diamond trade are an example of what the international community can do to reduce internal armed conflicts. Further, stopping arms exports to regimes that persecute their citizens would also have a significant effect on reducing asylum-seekers outflows.

The Agenda for Protection document to emerge from the Global Consultations has called on states to take “more resolute responses to root causes of refugee movements”
, including the following:

· States to give greater priority to dealing with root causes, including armed conflict, and to ensure relevant intergovernmental agendas reflect this priority.

· States to use appropriate means at their disposal, in the context of their foreign, security, trade and investment policies, to influence developments in refugee-producing countries in the direction of greater respect for human rights, democratic values and good governance.

· States to provide more consistent support to the work of the United Nations in the area of conflict-resolution, peace-keeping and peace-building in war-torn States.

· International and regional human rights bodies as well as development actors to be encouraged to examine how they can make a more direct impact on refugee situations generated by human rights violations and inter-group disputes, in particular by extending financial and/or technical support to countries of origin willing to establish national human rights commissions, and to put in place measures to improve the functioning of the judiciary and police forces.

1.1.2 Addressing causes of secondary flows & rise of people smuggling

Amnesty International acknowledges that people smuggling operations often put the lives of refugees and unauthorised migrants at very high risk. The fact that many refugees have undertaken hazardous journeys even in the knowledge of the risk suggests that a simple law enforcement approach is unlikely to be effective. There is still an insufficient understanding of the underlying causes of irregular movement and why refugees are turning to smugglers. Once the underlying causes of secondary movement are objectively identified, action can and should be taken to enhance the ability of countries of first asylum to provide effective protection.

In some cases refugees are forced to leave the country in which they have first sought protection because they are:

· subjected to direct human rights violations from the host government;

· attacked and abused by the local population; 

· unable enjoy basic means of subsistence;

· at constant risk of refoulement to their countries of origin (most countries of first asylum are not signatories to the Refugee Convention); or 

· unable to access any durable solution in the countries they first arrive in or transit. 

Many countries of first asylum are burdened by massive caseloads of hundreds of thousands of refugees. With some exceptions, the international community has not proven itself capable of providing adequate rights-respecting protection measures in situations of mass displacement.
 


The UNHCR agrees that the current situation is “a sad reflection of a variety of factors, including poverty, tightened migration policies, violent conflicts and abuse of human rights.”
 In basic terms the growth of global people smuggling can be understood as a case of supply emerging to meet demand.  

As Western ‘receiver’ nations have moved to effectively close legal avenues for asylum seekers to access protection within their borders, so demand for such access, by ‘illegal’ means or otherwise, has increased.
 There is now a growing consensus that the restrictive asylum practices introduced by many of the industrialised states have converted what was a relatively visible and quantifiable flow of asylum seekers into a covert, irregular movement that is even more difficult for states to control. 

In regions in which only a few countries have become party to the 1951 Convention and the 1967 Protocol, States Parties should actively promote a broader accession to the 1951 Convention and the 1967 Protocol throughout that region, including the establishment of fair and effective procedures for the determination of refugee status, in particular in transit countries, and the adoption of implementing legislation;

Through the Agenda for Protection, the Global Consultations has resolved that better data collection and research on the nexus between asylum and migration is necessary.
 This resolution included an encouragement that IOM carry out a detailed study, in consultation with relevant intergovernmental organizations, on migration dynamics, including push and pull factors for irregular migration.

1.1.3 Improving off-shore programs

Amnesty International supports the provision of off-shore programs as they provide an essential role in the realisation of durable solution for refugees. Amnesty International continues to encourage other states, especially in Europe, to also accept resettled refugees.
 This said, there appears to be a naive belief amongst the Australian Government that the current off-shore process is working with sufficient effectiveness. Amnesty International has great concerns about the current effectiveness of the off-shore system. This is especially so given that Australia does not have many foreign posts near major refugee producing regions, and those it does have are badly under-staffed and under-resourced.

NGOs claim that, according to some reports, there is only one UNHCR protection officer for every 60,000 refugees world-wide, and therefore urge donor governments to make available the resources to enable UNHCR to recruit and train sufficient staff to carry out refugee status determination. In some instances, asylum seekers have been unable even to access UNHCR offices.
 Further, neither UNHCR nor Australia regularly fulfil their quotas for resettlement. These practices, combined with the enormous length of time that processing takes, will in the long run force refugees to seek other channels to obtain the protection they are in need of, including the use of criminal smugglers. Australia and UNHCR should examine their resettlement practices with a view to making them more effective and fair.

Professor Goodwin-Gill also recognises in his discussion paper on Article 31 of the Refugee Convention for the Global Consultations that there are many persons who may be unable to apply under offshore refugee resettlement programs, or who have justification for undocumented onward travel.

Amnesty International is also concerned at the apparent lack of information provided to applicants and potential applicants in the off-shore process about the process itself and the progress in their application. 

The Australian Government has run a public international information campaign over the past few years, targeting persons in source, first asylum, and transit countries who may be considering entering Australia illegally.
 It appears though that the emphasis is almost entirely on advising against illegal movement to Australia, without promoting or advising the legal opportunities for movement.

We note that the Global Consultations recently recommended that:

“States, working together with IOM and other concerned intergovernmental bodies, such as the Office of the United Nations High Commissioner for Human Rights (OHCHR) and NGOs, to develop a model information campaign, which would provide relevant information on available channels for legal immigration and warn of the dangers of smuggling and trafficking, and which would present materials in a manner accessible to those it seeks to reach, drawing on models already in place or under development. Material clarifying international protection responsibilities to be included.”

In summary, off-shore determination is seen by many NGOs as a valuable, additional protection tool, rather than a substitute, especially while so many concerns remain regarding the effectiveness of the off-shore programs. The tensions caused by the decision of the current Australian Government to link the offshore and onshore programs under a fixed quota has led to enormous tensions which do not exist in other resettlement countries. Amnesty International again requests that the two programs be separated, not linked.

1.1.4  Supporting countries of first asylum

As a result of resource constraints, the average support from the UNHCR for an Iraqi refugee residing in Iran is around $12 per year. In consideration of this and other factors, the UNHCR has recognised that many genuine refugees have been obliged to use people smugglers.

We note the comments by Minister Ruddock in Hansard recently in relation to this Bill, that the Australian Government is “maximising the number of places we have in our refugee humanitarian program for offshore places by containing irregular movements to Australia.” One of the stated aims of which is to lighten the burden of countries of first asylum, especially Iran and Pakistan. However, the means of doing this appears to be miscalculated. In response to the Tampa affair, the Pakistani Government made comments to the effect that Australia should be able to allow entry to a much smaller caseload than that experienced by Pakistan. It was not too long before Pakistan also closed its borders to ten of thousands of desperate Afghans fleeing through the Kyber pass.

Despite the rhetoric, when the very countries responsible for establishing the international refugee regime (such as Australia) begin to challenge its legal and ethical foundations, then it is hardly surprising that other states (such as Pakistan), especially those with far more pressing economic problems and much larger refugee populations, have decided to follow suit.
 As governments increase deterrents then people will be forced to use any means as a way to enter countries they see as able to offer them protection.

Over the past twenty years, the development by industrialised countries of legal barriers, visa restrictions interdiction on the high seas (especially by the USA previously and currently Australia) set bad examples for the rest of the world. The researcher, Rutinwa, says that: 

“after closing its borders with Burundi and Rwanda to prevent further influxes of refugees, the Government of Tanzania cited the interdiction by United States of the Haitian and Cuban refugees to justify its action. The then Minister for Foreign Affairs said that it was a double standard to expect weaker countries to live up to their humanitarian obligations when major powers did not do so when their national rights and interests were at stake.”
 
In conclusion, we note that the Bangkok Declaration on Irregular Migration, Australia, amongst others
, declared that:                                                                                                                                                                                                 

1. “Migration, particularly irregular migration, should be addressed in a comprehensive and balanced manner, considering its causes, manifestations and effects, both positive and negative, in the countries of origin, transit and destination;…..”

2.  “A comprehensive analysis of the social, economic, political and security causes and     consequences of irregular migration in the countries of origin, transit and destination should be further developed in order better to understand and manage migration;….”

1.2 THE SUPPLY FACTORS

If the law enforcement paradigm is to be used by Australian Government in relation to people smuggling, then it should note that in relation to any large, organised criminal group, research shows that the most successful approach is to target upper-echelon members. This approach requires sophisticated investigation techniques, and according to the Australian Institute of Criminology is to be contrasted with more traditional “quick hit” approaches involving reactive seizures of illegal commodities
, which in this case  are humans – who are often traumatised.

The Institute also suggests that waiting to catch the boat crews is a only a “start”, 
 as there are many more waiting to provide the service. Further, international cooperation is essential to success.
1.3 RECOMMENDATIONS

In addition to the recommendations above, Amnesty makes the following recommendations in relation to item (a) of this inquiry: 

· Further objective research and analysis be undertaken into the complex causes of irregular migration to Australia. 

· A comprehensive approach be developed in consultation with UNHCR and expert international NGOs, respecting principles of international refugee and human rights law, to addressing the root causes of refugee movements (both primary and secondary).

· The Australian Government work with the UNHCR to develop Guidelines on Safeguards for Interception Measures, together with a training package for Australian Government and intergovernmental organizations.
· Fair procedures considering individual circumstances are provided to ensure that all asylum seekers are provided an opportunity to rebut assumptions that sufficient protection exists for that individual at the place where they are to be processed.

2.
Whether the legislation is consistent with Australia’s international obligations (items e & f)
The primary obligation of concern to Amnesty International in relation to this Bill is that of non-refoulement.

The principle is outlined in numerous international texts and is considered a norm of customary international law. Norms of customary law are binding on all states. 

The most relevant articles relating to the principle of non-refoulement are:

· Article 33(1) of the 1951 Convention relating to the Status of Refugees;

· Article 3(1) of the 1984 Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (CAT);

· Article 6(1) of the 1966 International Covenant on Civil and Political Rights (“ICCPR”);
 and

· Article 7 of the ICCPR.

In order to comply with their obligations to ensure the protection of human rights, states must scrupulously observe the principle of non-refoulement in all cases where persons fleeing serious human rights violations seek their protection. In order to ensure that this occurs, states must have in place adequate procedures to effectively identify and protect every person who seeks that state’s protection against refoulement. 

When this Committee previously considered Australia’s non-refoulement obligations, the Committee recommended:

“that the Attorney-General's Department, in conjunction with DIMA, examine the most appropriate means by which Australia's laws could be amended so as to explicitly incorporate the non-refoulement obligations of the CAT and ICCPR into domestic law.”

The current policy, which will be extended if this Bill is enacted, of intercepting boats and often pushing them back to Indonesia raises enormous concerns regarding non-refoulement. To minimise the risk of refoulement, the following considerations must be urgently are seriously addressed:

· Recognition of responsibility;

· Safeguards and transparency;

· Training and Resources; and

· Monitoring.

Some consideration is also given below to the relevance of Article 31 of the Refugee Convention. 

2.1 RECOGNITION OF RESPONSIBILITY

We note the following comments made recently by the Australian Government:

“The Commonwealth will continue to ensure that, while unauthorised arrivals at excised offshore places cannot apply for visas, appropriate arrangements will ensure that Australia continues to fulfil its obligations under the United Nations Convention relating to the Status of Refugees and under other relevant international instruments.”

“...The government is well aware of its obligations not to refoule—in other words, to offer protection to those who have a requirement for it. We never will refoule and we never have.”

Australia’s “protection obligations extend to the limits of its territorial seas”, and that “the legislative changes in no way detract from these obligations.”

It would appear from these comments that the Australian Government accepts its responsibilities under the principle of non-refoulement – which are engaged even when Australian authorities are involved in interdiction on the high seas or interception at an excised island. We note that interdiction involving Australian authorities even outside Australian waters engages our non-refoulement responsibilities.

A state can only be released from its obligations to consider someone's asylum application substantively if that responsibility is assumed by a ‘safe third country’, and it must first establish that the third country is both safe and explicitly guarantees that it will take on the responsibility. Even when such guarantees can be obtained, an asylum-seeker who has compelling reasons to remain, for example, established family links in the asylum country, should not be removed to another country.

We acknowledge that if a vessel containing non-Indonesian asylum seekers is returned to Indonesia, that does not necessarily constitute refoulement by Australia. However,  while the Australian Government claims that “there is no evidence that Indonesia refoules refugees” 
, evidence of refoulement is difficult to obtain while states fail to monitor returnees. Further, despite accepting responsibility for non-refoulement for those intercepted and returned to Indonesia, what investigation has the Australian Government undertaken in discovering the validity of the above comment. We are yet to see any evidence that Indonesia does not refoule refugees.

We understand the current arrangements with Indonesia are, broadly, as follows:

· A boat carrying presumed asylum-seekers is intercepted before they arrive within the Australian migration zone and either returned to Indonesia (or some other territory outside the migration zone, such as Christmas Island).

· When returned, IOM are notified (by whom?), and sends staff from one of three offices in Indonesia to the intercepted persons and conducts an initial assessment; 

· IOM supposedly tells the persons that IOM assists with voluntary return to their home countries. We are told, though are otherwise unsure, as to whether IOM explains to the intercepted persons that they may contact UNHCR if they have any fears of returning home.

· If requested, IOM notify the Jakarta office of UNHCR about those asylum seekers who request refugee status determination interviews. 

· UNHCR staff in Jakarta then travel to where the asylum seekers’ are located and conduct refugee status determinations. We are informed that UNHCR have only three staff in Jakarta to conduct these interviews, therefore asylum seekers must often wait weeks or months without certainty for a UNHCR interview.

Governments should not transfer their responsibility for examining an asylum claim to a third state unless they have received explicit consent that the refugee will be admitted. Further explicit guarantees should be provided that the applicant's claim will be examined in a fair and satisfactory asylum procedure and that the asylum-seeker will not be subject to refoulement.

Does the Australian Government have these guarantees from Indonesia? What are their terms and have the guarantees been examined in reality? As Indonesia is not signatory to the Refugee Convention they have not undertaken an explicit international commitment to guarantee that asylum seekers will be protected from return to countries where they could face persecution, so Amnesty International remains highly skeptical of any claim that Indonesia will not be involved in refouling refugees. An objective assessment of whether the arrangements with Indonesia in reality meet this requirement is urgently required.
The experience of the Comprehensive Plan of Action (CPA) for Indochinese refugees is an example of a situation in which states set up so called “burden-sharing” arrangements, which in effect was largely a collective denial of responsibility by countries in the region which were a party to the Refguee Convention.

NGOs claim that interception often results in the following troubling phenomena:
 

· A lack of supervision by official agencies charged with identifying and assisting asylum seekers who arrive in the territories of States. Instead, interception is frequently carried out by domestic law enforcement or coast guard authorities; 

· Reliance on transit countries in which individuals are intercepted or on transfer of individuals to third countries. These third countries may have weak refugee protection regimes, thus placing refugees in a situation in which they may be returned to a country where their life or freedom may be threatened; 

· A lack of procedural safeguards even when refugee screening is conducted, such as adequate translation services; 

· The inherently chaotic atmosphere that interdiction presents, including the intimidation asylum seekers may experience when confronted by law enforcement or coast guard officials, the trauma, poor health, and fatigue that results from flight, and the lack of privacy provided on board; and 

· A denial of assistance and protection to populations at risk, such as women and children. 

In regard to interception and refugee protection standards, NGO’s have recommended to the Global Consultations that: “there is a need for independent and impartial case studies of interception programmes, such as the Indonesia Regional Cooperation Programme, to evaluate the respective roles and obligations of UNHCR and IOM from an international human rights perspective.”
 Amnesty International agrees that too little is known at this stage of this arrangement and its impact on refugees. Further research is urgently needed in order to establish, amongst other things, whether Australia is playing a role in potential and actual chain-refoulement through its role in the Indonesian Regional Cooperation arrangements.

2.2 SAFEGUARDS & TRANSPARENCY

Before expelling asylum-seekers to another state, usually called a 'safe third country’, procedural safeguards must at least ensure they will be granted effective and durable protection in that country, including against forcible removal. The situation currently and under this Bill gives rise to a number of concerns regarding the lack of safeguards:

1. Australian officials (including the ADF) are empowered to send asylum seekers from an excised offshore place to another country, especially Indonesia, on the basis of a Ministerial Declaration that the other country is deemed safe (meaning that certain non-refoulement and human rights standards are met in the other country);

2. This is done without providing an opportunity for an assessment in the circumstances of each person as to whether such action is safe, or importantly, an opportunity for affected individuals to rebut any assumption of such protection. To be effective, such safeguards should exist. 
Amnesty International is concerned that under the current Regional Cooperation arrangements, Indonesia is effectively deemed a safe third country and note that Indonesia has not previously been formally regarded as a ‘safe third country’ by Australia. The faith that has now been placed by Australia in Indonesia appears to have been done without the implementation of proper safeguards and transparency.

Safeguards must be in place in Indonesia to ensure that basic refugee determination principles are realised in relation to all asylum seekers. Minimum procedural principles include:

1. ensuring that access to the refugee determination system exists for all asylum seekers and ensuring that rights under international law are explained to asylum seekers on arrival;

2. ensuring that asylum procedures are adequate to effectively identify all those in need of protection; 

3. ensuring that all asylum seekers are immediately and automatically referred on arrival to the body responsible for deciding on claims for asylum;

4. ensuring that the status and tenure of decision-makers in the independent and specialised authority should afford the strongest possible guarantees of their competence, impartiality and independence and that they be provided with services of a documentation office whose task should be to impartially collect and provide them with objective and independent information on the human rights situation in the relevant country; 

5. ensuring that all asylum seekers receive prompt written reasons if their claim is rejected and have the right to appeal against a negative decision which should be of a judicial nature and have suspensive effect on expulsion in accordance with principles of natural justice;

6. ensuring that at all stages of the procedure all asylum seekers must benefit from the right to legal counsel and interpreters; and

7. ensuring that all claims at first instance and on appeal should be examined through a personal appearance before the decision-maker.

We note the apparent concerns of this Committee in relation to the on-shore refugee determination process, including this Committee’s Recommendations 4.3, 6.2, 6.4 and 10.2 in the Sanctuary Under Review Report.
 The lack of safeguards in processing in Indonesia is of a significantly greater concern. 

2.3 TRAINING & RESOURCES

As agreed at the Global Consultations, officials involved in interception activities, including state officials and transportation company personnel, should receive appropriate training on applicable standards of international law and required procedures.

According to DIMIA, Australia provides training and equipment to its Indonesian police and immigration counterparts, in order to “increase [Indonesia’s] capacity to deal with irregular migrants and people smugglers.”
 We understand that such training includes assistance in detecting document fraud,
 though we are greatly concerned that it does not include substantial training in relation to the rights of refugees and required procedures in that regard. If interception is to occur in Indonesia, it is vital that such refugee training be given and Australia accept the responsibility of providing it. 

It was also agreed at the Global Consultations that standards of “best practice” in designing interception safeguards should be developed, and that it is necessary that a “code of conduct” be elaborated which would extend to various relevant personnel including transportation companies (especially airlines).
 Such a code should be adapted, implemented and monitored in Australia.

Also in relation to the issue of sufficient training, we note that while IOM undertakes screening in Indonesia, the IOM Constitution and Mandate make no reference to such activities being part of the purpose or function of the organisation.
 We are not aware of other instances where IOM screens refugees. What evidence and assurance has the Australian Government obtained to establish that IOM have the requisite mandate and training to ensure that the screening process is consistent with UNHCR practices and international law?
 

Competent, qualified and impartial interpreters should be available throughout all stages of the asylum process.
 We understand from the US Committee for Refugees that IOM has difficulty in obtaining interpreters and instead rely on other asylum seekers for interpretation,
 which is cause for concern.
We note that this Committee in its Sanctuary Under Review Report recommended that “the Government ensures decision-makers are well enough resourced to facilitate proper assessment of claims for refugee status in accordance with the Convention definition of 'refugee'.”
 Again, given the current lack of safeguards and supervision, it is even more important that Australia, who is paying for the processing by IOM and UNHCR, ensures that these bodies are properly resourced. Having only three decision-makers at the UNHCR suggests that the UNHCR is greatly under-resourced. 

2.4
MONITORING & INVESTIGATION
We note the following recent comments by Minister Ruddock:

“Initiatives taken within Australia and with other countries in the region over the past three years include:

· the increasing of the number of specialist compliance officers in key overseas posts, to work with police locally and immigration officials to identify foreign nationals trying to enter Australia illegally—and of course these efforts resulted in the disruption of many people-smuggling operations; 

· the placement of departmental officers in key overseas airports where they train airline check-in staff to identify bogus documentation and advise airlines on Australia's entry requirements, so preventing the illegal travel of thousands of people to this country;

· the posting of specialist liaison officers to key overseas posts for bilateral and multilateral liaison on readmission and resettlement, technical and border management capacity, processing of the humanitarian caseload, and government identity, character and security checking;

· ongoing short-term visits to key countries by departmental document examiners, to provide specialist training and technical support to overseas immigration services and to airline and travel staff;

· the maintaining of multifunction task forces both in Australia and overseas to coordinate investigations, collect intelligence and maintain close liaison with law enforcement agencies investigating immigration fraud.”

In consideration of the above, the Australian Government needs to be providing resources and personnel to perform monitoring duties in refugee-producing countries (to which failed asylum seekers are returned) and in Indonesia.

Amnesty International believes that there is sufficient concern regarding the Indonesian Regional Cooperation arrangements to invoke an obligation for Australia to monitor those to be processed and those returned under these arrangements. We acknowledge that Australia has, in domestic law, a responsibility to forcibly remove unlawful persons. There should be, accordingly, an equal obligation not to forcibly return persons at risk and to monitor deportees. At present, we understand that no such system of monitoring exists. We feel the Committee needs to again consider whether such a monitoring obligation exists and how it could be implemented. Our experience of deportation of asylum-seekers from Australia and from many other countries, is that on most occasions, the deportee is not heard of again – either through assimilation into local society or for more sinister reasons. 

The lack of monitoring for returnees may result in a certain processing culture in processing in Indonesia or Christmas Island which may not be as in-depth as it otherwise could be, were the consequences of deportation to certain countries fully appreciated.

Of great relevance is Recommendation 11.1 of this Committees A Sanctuary Under Review Report, in which the Committee recommended that “the Government place the issue of monitoring on the agenda for discussion at the Inter-Government/Non-Government Organisations Forum with a view to examining the implementation of a system of informal monitoring.”

One proposal for monitoring deportees, would be to require the Australian mission in that country to monitor deportees over a period of time – not solely for the first several months after return. In countries where Australia does not have a mission, this function could be shared by an independent agency such as the UNHCR or the ICRC, where their resources permit. However, we strongly urge that a mechanism be found to monitor returnees. In this way, the Government can be satisfied that it has not deported or deflected anyone to face serious human rights violations. 

Given allegations regarding the actions of Indonesian police in forcing hundreds of people onto the fateful boat which sank, drowning over 300 people, investigations are necessary of all allegations regarding coercive behaviour by Indonesian police or other security forces.

2.5
PUNISHMENT - ARTICLE 31 OF THE REFUGEE CONVENTION

We note that the commonly recognized exception to the principle of punishment under Article 31 of the Refugee Convention is when the applicant has already found effective protection in another country, known as the “country of first asylum''. Simply having been present in a country does not make it a first country of asylum. The core issue in the effectiveness of protection to the claimant. Amnesty International is concerned that this Bill, along with other recent legislation, does not adequately reflect the wording and intention of Article 31. For instance, this is insufficient opportunity to ‘show cause’ and explain they have come in the manner in which they have.

Further, the only way a primary unauthorised arrival in an ‘excised place’ can be treated differently from a ‘secondary mover’ is if the Minister ‘lifts the bar’ and exercises his non-compellable discretion to allow such treatment. We understand that under the excision arrangements, an asylum seeker who arrives in an unauthorised manner in an excised zone of Australian territory will be eligible only for an Offshore Entry Visa (447), whilst an asylum seeker who arrives in an authorised manner in an excised zone will be entitled to a Permanent Protection Visa (866). This inconsistency demonstrates that the excision approach can be clearly contrary to the intention of Article 31 of the Refugee Convention.

2.6          RECOMMENDATIONS

Amnesty International makes the following recommendations in relation to items (e & f) of this inquiry:

· The Australian Government engage objective, refugee experts to examine possibilities to ensure, through the adoption of appropriate procedures and safeguards, that the application of interception measures will not obstruct the ability of asylum-seekers and refugees to benefit from international protection. 

· An inquiry be undertaken in relation to whether Australia’s interception and excision policies violate Articles 31 and 33 of the Refugee Convention, the obligations of which apply without geographical limitations.
· That intercepted individuals be provided with a full opportunity to present their claims through the refugee determination process. This includes access to UNHCR and NGOs which can assist asylum seekers and refugees, as well as adequate interpretation services and subsistence.

· That any screening process must be based on a generous standard that ensures that all possible claims to refugee status are given fair consideration. States must take affirmative steps to inform intercepted individuals in their language of the right to apply for asylum.

· That intercepted individuals should not be transferred to third countries when there are doubts about the capacity or willingness of such countries to entertain refugee claims or to refrain from returning individuals to persecution. 

· That victims of smuggling rings should not be penalized or denied refugee protection because of the means used to seek entrance into the asylum country. 

· That interception should never occur without oversight from appropriate government officials, UNHCR, and NGOs with expertise in assisting refugees; and 

· That the primary purpose of interdiction efforts should be to protect the lives of refugees and asylum seekers in distress at sea.

Conclusion

Amnesty International is concerned that this Bill, which attempts to deter the activities of people smugglers, in effect punishes genuine asylum seekers and potentially places Australia in breach of its obligations, particularly that of non-refoulement, as set down in international law and which are outlined above.

In addition, Amnesty International is concerned that this Bill represents an approach to stemming the flow of asylum seekers without addressing the human rights abuses which cause people to flee.  Without addressing the human rights abuses meted out in the limited number of major refugee-producing countries, and thereby creating a large proportion of the irregular migration, there will always be persons seeking asylum and unscrupulous people seeking to profit from the vulnerabilities of others.  

Furthermore, the interception activities contemplated by this Bill do not release Australia from certain responsibilities, and yet the Australian Government has put in place very few safeguards or monitoring mechanisms. If Australia seeks to be released from its obligations under various international instruments and at customary international law, it must first ensure that that responsibility is legitimately transferred to a genuinely 'safe third country' with that country's consent and with firm guarantees that durable and effective asylum is able to be ensured by appropriate safeguards and transparency. Resources and appropriate training on applicable standards and procedures in relation to the assessment of claims for asylum should also be provided to officials engaged in interception activities. Such a measure therefore ensures that interception activities do not obstruct access to the international protection regime available to refugees under international law.

� Interception is commonly defined as encompassing all measures applied by a State, outside its territory (in this case ‘migration zone’), in order to prevent, interrupt or stop the movement of persons without the required documentation crossing borders by land, air or sea, and making their way to the country of prospective destination. See UNHCR, Interception of Asylum-Seekers and Refugees: The International Framework and Recommendations for a Comprehensive Approach," (EC/50/SC/CRP.17)


� We note that the following Amnesty International documents are also relevant to these points: Submission to this Committee’s inquiry concerning Australia’s Refugee Determination System, June 1999; and Discussion paper on Article 31 of the Refugee Convention to the Joint Standing Committee on Treaties dated April 2000. We are happy to make available a copy of these and other documents on request.


� See Interception Of Asylum-Seekers And Refugees: The International Framework And Recommendations For A Comprehensive Approach, Executive Committee of the High Commissioner’s Programme Ec/50/Sc/Crp.17, 9 June 2000, at para 34.


� See also the Refugee and Immigration Law Centre Submission to the UNHCR Global Consultations, concerning Article 31 Of The Refugee Convention – “Non-Penalisation, Detention And Protection”.


� For the exceptional circumstances which may permit certain expedited procedures see Amnesty International, Refugees: Human Rights have no Borders (AI Index: ACT 34/03/97), chapter on Asylum Procedures.


� Reconciling Migration Control And Refugee Protection In The European Union: A UNHCR Perspective - Office of the United Nations High Commissioner for Refugees Geneva, October 2000


� Interception Of Asylum-Seekers And Refugees: The International Framework And Recommendations For A Comprehensive Approach - Executive Committee Of The High Commissioner’s Programme Ec/50/Sc/Crp.17 9 June 2000, at para 33.


� ibid, at para 34.


� Global initiatives to combat human smuggling - People Smuggling: Recent Trends and Changing Responses by Rebecca Tailby - Research Analyst - Australian Institute of Criminology ACT Paper presented at the 4th National Outlook Symposium on Crime in Australia, New Crimes or New Responses, convened by the Australian Institute of Criminology and held in Canberra June 21-22, 2001


� See also John Morrison, The trafficking and smuggling of refugees - the end game in European asylum policy? July 2000, which suggests a comprehensive strategy should combine three types of action: (a) punitive and remedial measures against current irregular migration; (b) preventative measures to attenuate the immediate pressure for irregular migration and redress root causes; and (c) legal and institutional measures to sustain and help implement remedial and preventative action and remove those direct causes of irregular migration that are linked to existing legal and institutional deficiencies. Other ‘comprehensive’ plans suggested recently include: The recommendations of the Conference of Ministers on the Prevention of Illegal Migration, held in Prague in October 1997; Bimal Ghosh (1998) Huddled Masses and Uncertain Shores: Insights into Irregular Migration, IOM, Martinus Nijhoff Publishers: The Hague; and Hathaway and Neve (1998) ‘Making International Refugee Law Relevant Again: A Proposal for Collectivized and Solution-Oriented Protection.


� See the Executive Committee Of The High Commissioner’s Programme - 11 June 2002 - Agenda For Protection. Such analysis is to be made bearing in mind ExCom Conclusion No. 58 (XL) of 1989 on the Problem of Refugees and Asylum-Seekers Who Move in an Irregular Manner from a Country in which they had already Found Protection


� In this regard, we note the following comment in the Protection Debate Intervention by the Australian Delegation to the UNHCR Excom on 5 October 2000, that: “NGOs are also an important source of knowledge and fresh perspective that can be immensely valuable to states and to UNHCR in formulating policy and practice...”


� Reconciling Migration Control And Refugee Protection In The European Union: A UNHCR Perspective - Office of the United Nations High Commissioner for Refugees Geneva, October 2000


� NGO Background paper on the Asylum and Migration Interface presented to the UNHCR Global Consultations on International Protection, Geneva, 28 - 29 June, 2001


� Amnesty International, Refugees: Human Rights Have No Borders, 1997, Chapter 7, � HYPERLINK "http://web.amnesty.org/aidoc/aidoc_pdf.nsf/index/ACT340031997ENGLISH/$File/ACT3400397.pdf" ��http://web.amnesty.org/aidoc/aidoc_pdf.nsf/index/ACT340031997ENGLISH/$File/ACT3400397.pdf�


� We note that any such international action must be taken in accordance with international law and human rights principles, otherwise human rights abuse is likely to be perpetuated. For instance, a UN Group of Governmental Experts was established by the General Assembly in 1980 to explore potential international cooperation to avert new flows of refugees. It met 128 times and then disbanded in 1986 after reaching the conclusion that any global effort to prevent future refugee crises will probably always be undercut because states do not fully observe the principles of international law. See Looking for another way, Europe – The Debate over Asylum, Refugees Magazine, Issue 113, 1999.


� Effective prevention, as seen by UNHCR, refers to strategies and action aimed at safeguarding the security and well-being of people within their homeland thereby removing or mitigating the necessity for flight or irregular migration. See Reconciling Migration Control And Refugee Protection In The European Union: A UNHCR Perspective - Office of the United Nations High Commissioner for Refugees Geneva, October 2000 at para 56.


� See also Bonaventure Rutinwa, The end of asylum? The changing nature of refugee policies in Africa, Working Paper No. 5, Refugee Studies Programme, Oxford, May 1999.


� See Looking for another way, Europe – The Debate over Asylum, Refugees Magazine, Issue 113, 1999.


� See Reconciling Migration Control And Refugee Protection In The European Union: A UNHCR Perspective - Office of the United Nations High Commissioner for Refugees Geneva, October 2000.


� Executive Committee Of The High Commissioner’s Programme - 11 June 2002 - Agenda For Protection


� See also Refugee protection is human rights protection: Amnesty International statement to the Ministerial Meeting of States Parties to the 1951 Refugee Convention and/or its 1967 Protocol.


� Whilst noting with concern the irregular movement of some refugees ‘in the absence of compelling reasons which endanger the physical safety or freedom of refugees’, UNHCR point out that ‘there may be considerable doubts as to whether “effective protection” has actually been found for many refugees. In Refugee Protection and Migration Control: Perspectives from UNHCR and IOM, para 37-38


� Adrienne Millbank agrees that “one undesired result of tougher border control measures and more restricted access to asylum systems has been the development of organised people smuggling.” Current Issues Brief 13 1999-2000, Boat People, Illegal Migration and Asylum Seekers: in Perspective Adrienne Millbank Social Policy Group, 14 December 1999. The report by Morrison and Crossland into people smuggling in Europe concluded that “much of existing policy-making is part of the problem and not the solution.  Refugees are now forced to use illegal means if they want to access Europe at all.” The trafficking and smuggling of refugees: the end game in European asylum policy?, by J. Morrison & B. Crossland,  UNHCR Working Paper No. 39,  (April 2001)


� See also Interception Of Asylum-Seekers And Refugees: The International Framework And Recommendations For A Comprehensive Approach - Executive Committee Of The High Commissioner’s Programme Ec/50/Sc/Crp.17 9 June 2000, at para 34.


� Executive Committee Of The High Commissioner’s Programme - 11 June 2002 - Agenda For Protection


� See for instance Amnesty International’s response to the reform proposals of Minister Straw of the UK Government, in 2000.


� Non-Governmental Organisations' Submission to the Standing Committee of the Executive Committee of the United Nations High Commissioner's Programme, “Agenda Item 3 (i), Note on International Protection”18th Meeting, Geneva, 5-7 July, 2000


� See the Non-Governmental Organisations' Submission to the Standing Committee of the Executive Committee of the United Nations High Commissioner's Programme, July 2000 “Agenda Item 3 (i), Note on International Protection”18th Meeting, Geneva, 5-7 July, 2000


� See the U.S. Committee for Refugees, Sea Change: Australia's New Approach To Asylum Seekers; DIMA Media Release MPS 169/99, “Immigration Minister Takes Anti-People Smuggling Campaign”, 12-1-99 & Protecting the Border: Immigration Compliance, Border Control and Compliance Division, Department of Immigration and Multicultural Affairs, Canberra, Australia. 2001, 27.


� Executive Committee Of The High Commissioner’s Programme - 11 June 2002 - Agenda For Protection. Point 6.


� For instance, see Jessen-Petersen, UNHCR press release, 19 June 2000, discussing asylum seekers in Europe.


� See UNHCR The State of the World’s Refugees, 1997-98, p 65-81. See also Peer Baneke, European Council On Refugees And Exiles (ECRE), European Conference On Asylum – “Towards A Common European Asylum System”, Lisbon, 15-16 June 2000


� Bonaventure Rutinwa, The end of asylum? The changing nature of refugee policies in Africa, Working Paper No. 5, Refugee Studies Programme, Oxford, May 1999


� The Bangkok Declaration on Irregular Migration made by Australia, Bangladesh, Brunei Darussalam, Cambodia, China, Indonesia, Japan, Republic of Korea, Lao PDR, Malaysia, Myanmar, New Zealand, Papua New Guinea, the Philippines, Singapore, Sri Lanka, Thailand, and Vietnam, as well as the Hong Kong Special Administrative Region on 23 April 1999.


� “Global initiatives to combat human smuggling - People Smuggling: Recent Trends and Changing Responses” Rebecca Tailby - Research Analyst - Australian Institute of Criminology ACT Paper presented at the 4th National Outlook Symposium on Crime in Australia, New Crimes or New Responses, convened by the Australian Institute of Criminology and held in Canberra June 21-22, 2001. Conclusion, para. 6


� “Global initiatives to combat human smuggling - People Smuggling: Recent Trends and Changing Responses” Rebecca Tailby - Research Analyst - Australian Institute of Criminology ACT Paper presented at the 4th National Outlook Symposium on Crime in Australia, New Crimes or New Responses, convened by the Australian Institute of Criminology and held in Canberra June 21-22, 2001


� We note that we have detailed to this Committee the principle of “non-refoulement” in previous submissions, notably in our 2000 submission regarding the Refugee Determination Process.


� which states: “No Contracting State shall expel or return (‘refouler’) a refugee in any manner whatsoever to the frontiers of territories where his life or freedom would be threatened on account of his race, religion, nationality, membership of a particular social group or political opinion.”


� which states “No State Party shall expel, return (‘refouler’) or extradite a person to another State where there are substantial grounds for believing that he would be in danger of being subjected to torture”.


� which states: “Every human being has the inherent right to life. This right shall be protected by law.  No one shall be arbitrarily deprived of his life”


� which states: “No one shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment…”


� SCLC A Sanctuary Under Review, Recommendation 2.2, at p60.


� Migration Legislation Amendment (Further Border Protection Measures) Bill 2002 Explanatory Memorandum, at paragraph 7.


� Comment made by Minister Ruddock in relation to this Bill, recorded on Hansard.


� Introduction of New Legislation � HYPERLINK http://www.immi.gov.au/legislation/refugee/01.htm ��http://www.immi.gov.au/legislation/refugee/01.htm� Re Migration Amendment (Excision from Migration Zone) Act 2001 & Migration Amendment (Excision from Migration Zone) (Consequential Provisions) Act 2001


� We note the decision by the Inter-American Commission for Human Rights in The Haitian Centre for Human Rights et al. v. United States, Case 10.675, Report No. 51/96, Inter-Am.C.H.R.,OEA/Ser.L/V/II.95 Doc. 7 rev. (1997). See para. 156 & 157. The Commission did not agree that the principle of non-refoulement in Article 33 did not apply to the Haitians interdicted on the high seas and not in the United States' territory. The Commission shared the view advanced by the United Nations High Commissioner for Refugees, that Article 33 had no geographical limitations.


� Introduction of New Legislation � HYPERLINK http://www.immi.gov.au/legislation/refugee/01.htm ��http://www.immi.gov.au/legislation/refugee/01.htm� Re Migration Amendment (Excision from Migration Zone) Act 2001 & Migration Amendment (Excision from Migration Zone) (Consequential Provisions) Act 2001


� The U.S. Committee for Refugees, report: Sea Change: Australia's New Approach To Asylum Seekers, Feb 2002 sets out that that “IOM officials said they ensure that returns are voluntary not only through conversations but also by having the individual sign a “Declaration for Voluntary Return,” written in both English and the signatory’s language. The declaration says in part that the migrant desires “to return peacefully and voluntarily” to his or her own country of origin and that “after due consideration and entirely of my own free will,” he or she wishes to be assisted by IOM to return.”


� U.S. Committee for Refugees, Sea Change: Australia's New Approach To Asylum Seekers


� See Amnesty International, Refugees: Human Rights Have No Borders, 1997, Conclusions and Recommendations, � HYPERLINK "http://web.amnesty.org/aidoc/aidoc_pdf.nsf/index/ACT340031997ENGLISH/$File/ACT3400397.pdf" ��http://web.amnesty.org/aidoc/aidoc_pdf.nsf/index/ACT340031997ENGLISH/$File/ACT3400397.pdf� and also Global Consultations on International Protection Regional Workshops In Ottawa, Ontario (Canada) and in Macau EC/GC/01/13 31 May 2001 – Theme: On Incorporating Refugee Protection Safeguards Into Interception Measures, paragraph 11.


� Under the CPA, countries of first asylum in Asia initially agreed to take in asylum-seekers, allow them to remain temporarily and to screen them to determine if they were refugees. Western countries agreed to resettle those who were found to qualify as refugees. Tens of thousands of refugees were resettled under the program, but asylum-seekers were detained for years, often in dreadful conditions, screening processes were widely criticized as inadequate or unfair, and people “screened out” were forcibly repatriated, some violently.


� NGO Submission to UNHCR's Executive Committee Standing Committee 5-7 July 2000 - NGO Submission on the Interception of Asylum Seekers and Refugees


� See the NGO Background paper on the Asylum and Migration Interface presented to the UNHCR Global Consultations on International Protection, Geneva, 28 - 29 June, 2001


� SCLC A Sanctuary Under Review. at pages 127, 201, 202 and 327.


� Global Consultations on International Protection Regional Workshops In Ottawa, Ontario (Canada) and in Macau EC/GC/01/13 31 May 2001 – Theme: On Incorporating Refugee Protection Safeguards Into Interception Measures, at para 13.


� Background paper on “Regional Cooperation Arrangements with Indonesia,” prepared by the Australian Department of Immigration and Multicultural Affairs.


� See U.S. Committee for Refugees, Sea Change: Australia's New Approach To Asylum Seekers


� Global Consultations on International Protection Regional Workshops In Ottawa, Ontario (Canada) and in Macau EC/GC/01/13 31 May 2001 – Theme: On Incorporating Refugee Protection Safeguards Into Interception Measures, at para. 12. We note that the 1998 IATA/CAWG Code of Conduct for Immigration Liaison Officers has limited scope and is not directly applicable in this instance.


� IOM – Constitution: � HYPERLINK http://www.iom.int/en/who/main_constitution.shtml#chap1 ��http://www.iom.int/en/who/main_constitution.shtml#chap1�. See also � HYPERLINK http://www.iom.int/en/who/main_service_areas_movements.shtml#chap2 ��http://www.iom.int/en/who/main_service_areas_movements.shtml#chap2�, being IOM's Movement Management Department (MMD). The constitution establishes, amongst other things, the IOM organises the safe movement of people for temporary and permanent resettlement or return to their countries of origin. Perhaps the closest stated function of the IOM is the transfer of refugees in need of international migration services for whom arrangements may be made between the IOM and the States concerned and to “provide similar services as requested by States...for voluntary return migration, including voluntary repatriation”.


� We note that the Macau meeting of the Global Consultations particularly highlighted the importance of UNHCR’s role in screening asylum seekers and providing expertise and support to signatory and non-signatory States. See Global Consultations on International Protection Regional Workshops In Ottawa, Ontario (Canada) and in Macau EC/GC/01/13 31 May 2001 – Theme: On Incorporating Refugee Protection Safeguards Into Interception Measures


� Asylum procedures: extract from "Refugees Human Rights have no borders (AI Index: ACT 34/03/97)


� U.S. Committee for Refugees, Sea Change: Australia's New Approach To Asylum Seekers


� SCLC A Sanctuary Under Review Recommendation 2.1, p52.


� SCLC A Sanctuary Under Review,at p 343.
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