26 July 2002

The Secretary

Senate Legal and Constitutional Committee

Suite S1.108

Parliament House

CANBERRA   ACT   2601

Inquiry Into Migration Zone Excision

I am writing to make a submission to the Committee concerning the above inquiry.  In particular, I will address the following terms of reference:

(e) the Migration Legislation Amendment (Further Border Protection Measures) Bill 2002; and

(f) whether the legislation is consistent with Australia's international obligations.

Summary

My submission may be summarized as follows:

· The Bill is part of an interdependent scheme of legislation and executive action designed to legally or physically intercept offshore entry persons and other unauthorised arrivals before they can apply for a visa to enter Australia.

· Although the Bill appears constitutionally valid, there may be issues with respect to the validity of other parts of the scheme, including:

(a) Part 2 of the Border Protection (Validation and Enforcement Powers) Act 2001; and

(b) Executive measures undertaken absent statutory authority, eg the offshore processing arrangements with Nauru and PNG.

· The legislative and executive measures giving effect to the excision scheme are at risk of  breaching the Commonwealth's international obligations to the extent that the scheme does not provide statutory safeguards against the refoulement of persons either directly or indirectly (eg via a third country such as Indonesia, Nauru or PNG).

Terms of reference

(e) the Migration Legislation Amendment (Further Border Protection Measures) Bill 2002 ("the Bill")
The Bill

The Bill proposes to expand the definition of "excised offshore place"
 in the Migration Act 1958 to include:

· the Coral Sea Islands Territory; and

· certain islands that form part of Western Australia, Queensland and the Northern Territory.

The Bill further proposes to:

· amend the definition of "excision time"
 in the Migration Act;
 and

· expand the scope of s46A of the Migration Act to include visa applications made by an offshore entry person after the excision time for the excised offshore place concerned.

The definitions of "excised offshore place" and "excision time", together with s 46A, were inserted into the Migration Act by the Migration Legislation (Excision from Migration Zone) Act 2001 ("The Excision Act")
. The Excision Act also inserted the definition of "offshore entry person"
. 

Like the Excision Act, the Bill removes areas from the migration zone for the purpose set out in s46A.  Section 46A of the Migration Act 1958 excludes designated persons ("offshore entry persons") arriving at a designated place ("excised offshore place") after a designated time ("excision time") from applying for a visa unless the Minister determines that it is the public interest that such a person should be able to make a valid visa application.  

The Bill does not relinquish Commonwealth jurisdiction over any offshore entry person or excised offshore place.  On the contrary, it imposes criteria on an alien's (in this instance, offshore entry person's) access to or exclusion from migrant status other than mere physical entry.   The Bill is an example of other legal mechanisms whereby an alien seeking admission who is geographically within the borders of a State is deemed for legal purposes to be at the frontier.
  Another example is a transit or waiting zone - sometimes referred to anomalously as an international zone. Such a zone is solely the creation of domestic law and remains under domestic jurisdiction.
  Conversely, identification of an area of its jurisdiction as an international zone in no way diminishes the responsibility of a State under international law for any harm caused to an individual within the zone.
  

The issue of what head of power authorises excision was raised by the Senate Scrutiny Committee when considering the Migration Legislation (Excision from Migration Zone) Bill.
  It is submitted that as the apparent purpose of the Bill is to exclude aliens or to impose additional criteria on the immigration of a class of aliens (offshore entry persons), the Bill would appear to fall within either the Commonwealth's legislative power with respect to "Immigration and emigration" (s51(xxvii)) or "Naturalization and aliens" (s51(xix)).  Section 51(xix) extends to laws that prevent aliens from entering into Australia.
  It is unclear to what extent any person is adversely affected by the retrospective operation of the Bill.
  

The excision scheme

The Bill is part of a package of legislation and executive measures designed to legally or physically intercept unlawful non-citizens before they can apply for a visa to enter Australia.  The measures can be seen as an extension of Australia's existing interception policy, as reflected in: the requirement that an unlawful non-citizen establish a prima facie engagement of protection obligations
; the safe country notion
; the use of airline liaison officers and carrier sanctions
; the employment of international or transit zones
; and interdiction programs in transit states
.  

For brevity, I will refer to the introduced amendments, and any executive action associated with the offshore processing of unlawful non-citizens, as "the excision scheme".  

The principal components of the excision scheme, as introduced by the enacting legislation, include:

	· Retrospective validation of the expulsion and detention of 'rescuees' and prospective authorisation of similar restraint of liberty on ship or aircraft 
	Border Protection (Validation and Enforcement Powers) Act 2001 ("the Powers Act")

	· Excise of listed places from the migration zone

· Creation of a new class of entrant - the offshore entry person 

· Prohibition on the offshore entry person from applying for a visa 
	Migration Amendment (Excision from Migration Zone) Act 2001

	· Authorisation of removal of offshore entry persons to a declared country
	Migration Amendment (Excision from Migration Zone) (Consequential Provisions) Act 2001 

	· Authorisation of removal of a 'transitory person' (an offshore entry person or a person taken to a declared country) to Australia for purposes of detention and return 
	Migration Legislation Amendment (Transitional Movement) Act 2002


The excision scheme originated in the Commonwealth's response to the arrival of the MV Tampa.  The Commonwealth relied on a purported executive or prerogative power to expel (and detain pending expulsion) non-resident aliens in order to detain and expel the 'rescuees' on the MV Tampa from Australia.  The extent of the Commonwealth's executive or prerogative power in relation to aliens remains unclear despite litigation before the Federal Court and High Court and the enactment of the Powers Act. 
  Also unclear is whether the Commonwealth's executive power extends to cover the arrangements with Nauru
 and PNG in respect of the processing of claims of unlawful non-citizens intercepted and removed to those countries.  

Given the interdependence of the excision scheme, it would seem a good idea to consider the legal and constitutional matters pertaining to the scheme as a whole.  If, for example, there are constitutional concerns with other parts of the scheme, it is submitted that this should be taken into consideration when deciding whether to pass the Bill, and if so, in what form.

Does the excision scheme fall within the Commonwealth's legislative or executive powers?
There are a number of unresolved constitutional issues that have arisen with respect to the various components of the excision scheme.

The extent of the Commonwealth's executive power and the validity of the Powers Act

The legal proceedings involving the rescuees onboard the MV Tampa
 left the following issues unresolved:

1. the extent of the Commonwealth's executive power to expel (and detain pending expulsion) aliens from Australia; 

2. the validity of Part 2 of the Powers Act; and

3. whether the Commonwealth's executive or prerogative power extends to the arrangements with Nauru and PNG.

A central issue in the proceedings in the Federal Court, along with the issue of standing not considered here, was the power of the Commonwealth executive to expel (and detain pending expulsion) non-resident aliens.  The majority in the Full Court of the Federal Court in Ruddock v Vadarlis
, overturned the decision of the trial judge (North J) and held that the Commonwealth executive retains the power to expel non-citizens absent statutory extinguishment or abridgement.
  This conclusion was reached notwithstanding the legislature's monopoly on the area since at least the 19th century.
  The majority held that the executive power to prevent entry and effect expulsion derives from the principle that the supreme power in every State has "the right to refuse to permit an alien to enter that State, to annex what conditions its pleases to the permission to enter it, and to expel or deport from the State, at pleasure, even a friendly alien."
  

Specific questions were raised in the application for special leave to appeal from the majority decision regarding the Commonwealth executive's exercise of the power to expel and detain aliens. 
  In particular: 

(a) Does the executive power of the Commonwealth include a power independent of any statute to expel non-citizens present in its territorial waters, and ancillary powers to detain such non-citizens in order to effect their expulsion from Australia? 

(b) Did the provisions of the Migration Act operate to displace any such executive power of the Commonwealth?  

The applicant submitted that the majority judgment confused the powers of the sovereign with the divisibility of sovereignty under the Commonwealth Constitution.  The issue is not whether the Commonwealth has sovereign authority to exclude unlawful non-citizens, but whether under the Constitution the power is properly exercised by the Commonwealth legislature or executive, or both.  In this last respect, it was argued by the applicant that the power to exclude, detain or expel aliens, especially given its coercive nature, couldn't be brought within s 61 by reference to concepts of 'nationhood' or 'national sovereignty'.
  

In addition, the applicant queried the validity of Part 2 of the Powers Act.  The Powers Act had been passed between filing of special leave and the hearing of the application before the High Court.
  The Powers Act validated retrospectively the actions of Commonwealth officers the subject of the pending proceedings as well as conferred other powers prospectively.
  The application focused on section 6
 and section 7
 of Part 2 of the Powers Act.  

It was argued by the applicant that section 6 was beyond the powers of the Commonwealth Parliament because:

(a) Section 6 cannot be characterised as a law with respect to a subject-matter within Commonwealth legislative power.  It is impossible to identify the rights, duties, powers and privileges which a law such as section 6 changes, regulates or abolishes.

(b) Section 6 is retrospective.  Although Parliament has power to enact retrospective laws (eg Polyukhovic v The Commonwealth (1991) 172 CLR 501), any such laws must either prescribe a rule or rules of conduct, or specify the rights and duties that the law affects in a way that is ascertainable.  Section 6 (and section 5) did not.

(c) Section 6 is a usurpation of or interference with the exercise of the judicial power of the Commonwealth because: 

(i)
Section 6 is a particularised and highly selective provision directed to an identifiable group of persons;

(ii) 
Part 2 of the Powers Act is directed at particular individuals, and effectively gives directions to the judiciary in respect of particular events in issue in the pending proceedings (involving the rescuees on the Tampa); and

(iii) 
Section 6 operates as a law giving direction to the courts to treat as lawful actions which may in fact be unlawful.

The applicant also submitted that section 7 of the Powers Act was invalid because it amounted to an interference with judicial power or, to the extent that it purported to do so, a restriction on the exercise by State courts of jurisdiction in respect of State matters.  

In response, the Commonwealth submitted that the application for special leave to appeal was moot because the underlying factual situation had changed from that considered by the Federal Court.  In particular, the Commonwealth submitted that an order in the nature of habeas corpus could not be made unless the person is detained at the time of hearing.
  Furthermore, the Commonwealth argued that due to the change in circumstances the issues raised in the application were hypothetical, and therefore, beyond judicial power.
  

The Commonwealth also submitted:

(a) Part 2 of the Powers Act is supported by s 51(xix) of the Constitution (the aliens power) because it is directed at the illegal entry of aliens into Australia;
  

(b) Section 6 does not amount to an interference with judicial power because:

(i) it merely alters the rights of parties to litigation; 

(ii) it is a retrospective conferral of statutory power, not a direction to a court 'to treat as lawful actions which may in fact be unlawful'; and

(iii) Section 9 states that nothing in Part 2 affects the High Court's original jurisdiction under s 75 of the Constitution, which includes matters in which the Commonwealth is a party (s 75(iii)), and matters in which a writ of mandamus or prohibition or an injunction is sought against an officer of the Commonwealth (s 75(v)); 

(c) The Powers Act confers additional powers on Commonwealth officers to detain ships or aircraft (new s 245FA in the Migration Act) and to return persons to ships (new s 245FB in the Migration Act).  Therefore, despite the insertion of the new s 7A into the Migration Act, the question raised by the applicant about the extent of the Commonwealth's executive power was of much less general significance; and

(d) The Commonwealth submitted that the majority of the Full Court of the Federal Court was correct in finding that the Commonwealth executive had inherent power to expel aliens from entering Australia (and detain them as a necessary incident of expulsion).

In refusing special leave, the High Court accepted the Commonwealth's argument in relation to habeas corpus. 
  The High Court also refused special leave on the ground that to the extent the applicant sought mandamus, he could not point to any duty to which the remedy could attach.  However, the High Court left open a number of crucial issues in dispute in the case: 

…the question of standing to seek … relief under section 75(v) of the Constitution to compel observance of the law is an important constitutional question and might, in an appropriate case, attract the grant of special leave.  The same is true of the question of executive and prerogative power examined in the Full Court, and also the question of the validity of the Border Protection (Validation and Enforcement Powers) Act.
 

The High Court obviously thought these questions remained unanswered despite the insertion of section 7A
 into the Migration Act by the Powers Act.  Section 7A may itself be of doubtful effect if the High Court were to find no inherent prerogative or executive power to expel and detain non-citizens under s 61.
   

The question of the validity of Part 2 of the Powers Act may be of limited concern for future unauthorised arrivals given its retrospective and limited temporal application.  However, the question of executive and prerogative power to expel (and detain pending expulsion) aliens is, it is submitted, still an unresolved issue of central importance to the operation of the scheme.  

The arrangements with Nauru and PNG

In particular, the MV Tampa proceedings did not resolve the issue of whether the Commonwealth's executive or prerogative power extends to the arrangements with Nauru and PNG.  

The applicant had submitted in his application for special leave in Vadarlis that the prerogative or executive powers of the Commonwealth do not authorise the arrangements with Nauru/NZ (and now PNG).  These arrangements, it was argued, involve not only the expulsion of non-citizens, but also the continued detention of non-citizens for the purposes of removing them to a third country, where they are then detained pending determination of status (and now resettlement).  

In response, the Commonwealth submitted that the exercise of the Commonwealth's prerogative powers over areas geographically external to Australia may not be justiciable in Australian courts.
  In particular, the Commonwealth executive was exercising a power 'central' to Australia's sovereignty.  The Commonwealth submitted that the political process was the proper venue to exercise accountability, not the judicial process.  Moreover, the proceedings were an interference with an exercise of prerogative power analogous to a non-justiciable 'act of State'.

With respect to the detention, if any, in Nauru (and now PNG), Gaudron J (delivering the Court's refusal to grant leave) stated:

If the persons concerned are now detained (a question about which there has been no trial) each would be detained in a foreign country subject to whatever is the law of that country touching that question. That detention, if any, was not the subject of the proceedings in the Federal Court, and, the agreement dated 10 September 2001 between the governments of Australia and Nauru notwithstanding, habeas corpus cannot now issue with respect to that detention, at least in these proceedings" [emphasis added].
  

It is unclear from this statement whether a claim for relief before the High Court is available against any determination of status or continued detention under the arrangements in Nauru or PNG.  Any such application for relief would require a consideration of fundamental constitutional questions relating to the nature of the Commonwealth's executive power and the High Court's jurisdiction under Chapter III of the Commonwealth Constitution.  Importantly, the application may involve consideration of the unresolved issue whether the extraterritorial exercise of the Commonwealth's executive or prerogative powers is justiciable before the High Court.
  Other important questions concerning jurisdiction
, standing
,  and the granting of relief
 may also arise.

In the meantime, the arrangements between the governments of Nauru and PNG and the Commonwealth continue to be jointly administered. 
  The Commonwealth executive, in the absence of any statutory authorisation or constitutional authority under s 61 (at least confirmed by the High Court), avoids the reach of the judiciary and the procedural safeguards of the Migration Act (including independent two-tier review by the Refugee Review Tribunal) by operating extraterritorially.  

(f) whether the legislation is consistent with Australia's international obligations

Non-refoulement 

[T]he principle of non-refoulement, both as a treaty and a custom-based norm, extends to every individual having a well-founded fear of persecution, or who faces a substantial risk of torture, or possible other serious violations of fundamental human rights.  Moreover, the principle of non-refoulement prohibits the return of such individual by any means whatsoever, including refusal of admission at the frontier, deportation, expulsion, forcible return no matter the place of interception, and extradition.

Article 33(1) of the Refugee Convention
 prohibits a contracting State from expelling or returning (refouling) a refugee to territories where his or her life or freedom would be threatened on account of his or her race, religion, nationality, membership of a particular social group or political opinion.  The principle of non-refoulement is also found in Article 3 of the 1984 UN Convention against Torture.
  An appropriate statement of a State's obligation not to refoule can be found in the Canadian Immigration and Refugee Protection Act 2002
:

Principle of Non-refoulement

A protected person or a person who is recognized as a Convention refugee by another country to which the person may be returned shall not be removed from Canada to a country where they would be at risk of persecution for reasons of race, religion, nationality, membership in a particular social group or political opinion or at risk of torture or cruel and unusual treatment or punishment.

The Minister's Second Reading Speech to the Bill states 'the government is well aware of its obligation not to refoule - in other words, to offer protection to those who have a requirement for it.  We never will refoule and we never have.'
  

The issue of legality of the legislation at international law should, it is submitted, be considered in light of the excision scheme as a whole (including executive measures).

Does the excision scheme breach the Commonwealth's obligation of non-refoulement?

1. Non-refoulement distinguished from asylum

The Refugee Convention imposes an obligation of non-refoulement on a contracting State, not a right of asylum on a refugee.
  Non-refoulement is distinct from asylum, "according to which States retain discretion with respect to the grant of permission to remain on their territory.  The protection which flows from non-refoulement is specific and fundamental, but independent of the question of admission and residence."
  States retain the discretion to grant asylum, while being obliged to follow the non-refoulement principle.
  The excision scheme does not breach the Commonwealth's obligation of non-refoulement by denying permission to remain in Commonwealth territory UNLESS non-admission or expulsion of persons under the scheme results either directly or indirectly in non-refoulement.

2. Non-refoulement applies to refugees arriving illegally

Non-refoulement in Article 33(1) of the Refugee Convention is not subject to reservation and applies irrespective of a refugee arriving without authorisation at the frontiers of the contracting State.
  Furthermore, the right to non-refoulement exists irrespective of a formal determination of refugee status. 
  The Commonwealth is therefore under an obligation not to refoule a refugee who arrives unlawfully (ie without a visa) regardless of whether he or she has been determined to be a refugee for the purposes of Australian law.

3. Non-refoulement is not limited by legal fictions of non-entry

A State cannot avoid its obligation not to refoule by deeming designated persons have not entered its jurisdiction despite physical presence within the territory of the State.  Non-refoulement is a principle of international law.  As far as international law is concerned, "presence within State territory is the juridically relevant fact which will in most cases be sufficient to establish the necessary link with the authorities whose actions may be imputable to the State in circumstances giving rise to State responsibility."
  The Commonwealth therefore owes an obligation of non-refoulement to all persons within its jurisdiction regardless of a legal designation attaching to a place (eg "excised offshore place") or person (eg "transitory person").

4. Non-refoulement arguably extends to interdiction outside the territory of the contracting State

The U.S. Supreme Court in Sale v Haitian Centers Council held that the principle of non-refoulement only applies to a refugee in the territory or territorial waters of a contracting State.
  This decision has been subject to academic criticism.
  The dissenting view of Justice Blackmun in Sale is, it is submitted, to be preferred.  Obligations contained in the Convention arise whenever a State acts, with no exceptions for State conduct that occurs outside the territory or territorial waters of the State.
  The approach taken by Justice Blackmun was consistent with the Amicus Brief filed by the United Nations High Commissioner for Refugees in that case
 and also with the views and decisions of international and regional human rights bodies recognizing a State's responsibility for violations of rights committed by its agents in the territory of another State.
  The Commonwealth, therefore, owes an obligation of non-refoulement to persons intercepted on the high seas, and arguably, to persons detained under its effective jurisdiction outside its physical borders.

5. Non-refoulement extends to refugees returned to a third country

Non-refoulement does not prevent expulsion to a third country so long as there isn't a threat of subsequent forcible return to the country of origin.
  The UNHCR accepts return to a safe country/country of first asylum if the following criteria are met:

· the refugee can enter and remain there; 

· the refugee is protected there against refoulement and is treated in accordance with basic human rights standards; 

· the refugee will not be subject to persecution or threats to safety and liberty; and 

· the refugee has access to a durable solution.

The Migration Amendment (Excision from Migration Zone) (Consequential Provisons) Act 2001 ("The Excisions Consequentials Act") amended the Migration Act and Migration Regulations 1994 to provide powers to detain a person believed to be an unlawful non-citizen who is:

· in an excised offshore place
; or

· in Australia but outside the migration zone and believed to be seeking to enter an excised offshore place.

The Excisions Consequentials Act inserted section 198A into the Migration Act, which gives the power to take an offshore entry person from Australia to a declared country under that section.
  Section 198A(3) provides that the Minister may declare in writing that a specified country:

(i) provides access to effective procedures for assessing their need for protection; 

(ii) provides protection pending determination of refugee status; 

(iii) provides protection pending voluntary repatriation to their country of origin or resettlement in another country; and

(iv) meets relevant human rights standards in providing that protection.  

Notably missing in (iii) is the UNHCR's third durable solution - local integration.  What this means is that the Commonwealth can effectively expel refugees to a country where they can be left in limbo, without any chance of local integration in that country, pending voluntary repatriation or resettlement.  The Minister's declaration under s198A(3) is non reviewable.  

Section 198A does not authorise taking a non offshore entry person (ie a person detained under s189 (4)) to a declared country.  Section 245F(9)(b)
 permits an officer to detain and remove such a person to a 'place outside Australia.'   There is no requirement that this be a 'declared country' under s198A(3).  This provision in no way guarantees a non offshore entry person protection against refoulement.

The Commonwealth's excision scheme is arguably in risk of breach of the obligation of non-refoulement to the extent it permits expulsion of persons:

(a) to a third country which doesn't offer adequate protection, including local integration if repatriation or resettlement is not an option.  Both Nauru and PNG do not currently allow local integration of refugees; or

(b) to an undesignated 'place outside Australia'.  

6. Non-refoulement and interception

In 2000, the United Nations High Commissioner for Refugees ("UNHCR") Executive Committee noted an increase in the use of interception measures.
   The 2000 UNHCR Report noted that even if not intended to target refugees, these measures often do not differentiate between refugees and other migrants.  So even if intended to advance the legitimate interest of combating irregular migration, refugees - who by definition more often than not are forced to exit their countries without a valid entry visa elsewhere - are caught.  The report led the Executive Committee to adopt Conclusion No 89 (IL) of 2000 where the overriding imperative of protecting refugees was stressed during any interception process.  

The following protection safeguards during interception were put forward by representatives at the UNHCR Global Consultations, Regional Workshop held in Otawa on 14-15 May 2001:  

· Safe and humane treatment of intercepted persons in accordance with human rights standards;
· Measures to take into account the special needs of women and children;

· Respect for the principle of non-refoulement and the right to seek and enjoy asylum in other countries;

· Training of officials on applicable standards of international law and procedures;

· Identifying durable solutions for intercepted persons in the context of burden-sharing and capacity building; and

· Orderly and humane return of people who are determined not to be refugees with due respect for their human rights.

In addition to the concerns with respect to adherence to human rights standards and the special needs of women and children during the implementation of the excision scheme, the scheme does not provide any statutory safeguards against refoulement OR statutory guarantees of a durable solution for those expelled from the Commonwealth.

6. Non-refoulement and due process

It is common sense that adherence to the obligation not to refoule requires a procedure for determining those in need of protection against refoulement.  The excision scheme removes the opportunity of people to apply for protection visas in Australia subject to a non-reviewable, non-compellable discretion of the Minister.  In doing so, the scheme excises the procedure for determining refugee status under the Migration Act  for offshore entry persons or other persons removed under s 245F(9)(b).  Furthermore, there is nothing in the Migration Act which imposes a statutory obligation on officers of the Commonwealth to assess whether those removed are refugees or at risk of refoulement.  There is also no statutory duty on the Minister to exercise his discretion under s46A in such a way as to comply with Australia's international obligations not to refoule.  

The Migration Legislation Amendment (Transitional Movement) Act 2002 ("Transitional Movement Act") also does not put in place any statutory guarantees that refugees who have not been subject to a proper and fair determination process are returned to Australia and subsequently refouled.  The amendments inserted in the Migration Act by the Transitional Movement Act give a 'transitory person'
 an opportunity to apply for a protection visa to the Refugee Review Tribunal after 6 months.  However, there is no statutory guarantee that an officer must screen the person for refoulement risk in the exercise of the officer's statutory obligation to remove the person as soon as possible.

The lack of statutory protection against refoulement in the Migration Act may be contrasted with Canada's new Immigration and Refugee Protection Act 2002.  Canada's new legislation clearly separates objectives in relation to immigration matters and objectives in relation to refugee protection measures.
  The legislation also implements a Pre-Removal Risk Assessment (PRRA) scheme designed to ensure against refoulement.

The Commonwealth's commitment to the obligation of non-refoulement, it is submitted, requires a statutory guarantee of review of risk prior to removal.  The excision scheme does not provide this guarantee to any of the following classes of persons (including those whose claims to refugee status determined offshore may have been rejected):

(a) offshore entry persons removed to a declared country;

(b) persons removed to a place outside Australia under s 245F(9)(b); or

(c) transitory persons.

There are other issues under international law, such as the issue of arbitrary detention and the access to courts of refugees, which also arise under the excision scheme.  I would be happy to comment on those issues if asked.

Conclusion

There are significant constitutional questions hanging over the use of the Commonwealth's executive power as part of the excision scheme.  The Migration Act would benefit from a clear legislative statement of the role and obligations of the Commonwealth executive in implementing this scheme.  

As part of this process, there should be a clear demarcation of the Commonwealth's objectives with respect to immigration control and its objectives of protecting refugees and others in need of protection in a manner similar to the new Canadian Immigration and Refugee Protection Act 2002.  

At present, the excision scheme - and the Migration Act generally - does not adequately safeguard against refoulement.  This is due, in large part, to the blurring of the boundaries between immigration control and refugee protection.

I thank the Committee for the chance to participate in the Inquiry.

Yours faithfully

Angus Francis
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� Excised offshore place is defined in subsection 5(1) of the Migration Act 1958 to mean: Christmas Island; Ashmore and Cartier Islands; Cocos (Keeling) Islands; any other external Territory that is prescribed by the regulations for the purposes of the definition of excised offshore place; any island that forms part of a State or Territory and is prescribed for the purposes of the definition of excised offshore place; an Australian sea installation; an Australian resources installation.


� Item 1 of Schedule 1 to the Bill.  


� Excision time is defined in subsection 5(1) of the Migration Act 1958 to mean: for Christmas, Ashmore and Cartier Islands - 2pm on 8 September 2001 (ACT time); for Cocos (Keeling) Islands - 12pm on 17 September 2001 (ACT time); for any other external Territory that is prescribed by the regulations for the purposes of the definition of excised offshore place - the time when the regulations commence; for any island that forms part of a State or Territory and is prescribed by the regulations for the purposes of the definition of excised offshore place - the time when the regulations commence; for an Australian sea installation or resources installation - the commencement of the Migration Amendment (Excision from Migration Zone) Act 2001.


� By virtue of item 2 of Schedule 1 of the Bill, the definition of excision time for the excised offshore places added by item 1 is 2pm on 19 June 2002 by legal time in the Australian Capital Territory. 


� Clause 4 of the Bill.


� Act No. 127 of 2001.


� Offshore entry person is defined in subsection 5(1) of the Migration Act 1958 to mean a person who (a) entered Australia at an excised offshore place after the excision time for that offshore place; and (b) became an unlawful non-citizen because of that entry.  According to subsection 5(1), unlawful non-citizen is defined in section 14: "(1) A non-citizen in the migration zone who is not a lawful non-citizen is an unlawful non-citizen; (2) To avoid doubt, a non-citizen in the migration zone who, immediately before 1 September 1994, was an illegal entrant within the meaning of the Migration Act as in force then became, on that date, an unlawful non-citizen."  Migration zone means "the area consisting of the States, the Territories, Australian resource installations and Australian sea installations and, to avoid doubt, includes: 


(a) land that is part of a State or Territory at mean low water; and 


(b) sea within the limits of both a State or a Territory and a port; and 


(c) piers, or similar structures, any part of which is connected to such land or to ground under such sea; 


but does not include sea within the limits of a State or Territory but not in a port."  


Lawful non-citizen is defined in section 13: "(1) A non-citizen in the migration zone who holds a visa that is in effect is a lawful non-citizen. (2) An allowed inhabitant of the Protected Zone who is in a protected area in connection with the performance of traditional activities is a lawful non-citizen."  Protected Zone is defined to mean "the zone established under Article 10 of the Torres Strait Treaty, being the area bounded by the line described in Annex 9 to that treaty."


� Charles D. Weisselberg, "The Exclusion and Detention of Aliens: Lessons from the Lives of Ellen Knauff and Ignatz Mezei", 143 U. Pa. L. Rev. 933, 951 (1995).  The U.S. uses a simpler form of excision by default.  Under the U.S. INA, the definition of United States does not include Midway Island.  The US courts have taken the view that those asylum seekers taken to Midway Island for processing have no right to apply for refugee status under the INA because they are outside of the US for the purposes of the INA (In the matter of the application for a writ of habeas corpus for Li Shi Zhou et al 71 F. Supp. 2d 1052).  Moreover, the INS is under no obligation, under domestic law, to screen detainees on Midway Island for refugee status (ibid).


� Brownlie, I. System of the Law of Nations: State Responsibility, Part I, (1983), 150-151.


� Brownlie, I. System of the Law of Nations: State Responsibility, Part I, (1983), 135-7, 159-66.


� The Senate Standing Committee for the Scrutiny of Bills, when considering the Migration Legislation (Excision from Migration Zone) Bill, sought the Minister's advice "as to the head of power which authorises the excision of various parts of Australia from the migration zone":  Senate Standing Committee for the Scrutiny of Bills, Alert Digest, No. 13 of 2001, 10.  


� See eg Chu Kheng Lim v The Commonwealth (1992) 176 CLR 1 at 26 per Brennan, Deane and Dawson JJ (Mason CJ agreeing on this point).


� When considering the Migration Legislation (Excision from Migration Zone) Bill the Senate Scrutiny Committee also sought the Minister's advice as to its retrospective operation, including why the dates and times were chosen, and whether any person would be disadvantaged by the retrospective operation of those provisions.  The same concern with respect to retrospectivity was raised with respect to the current Bill in Alert Digest, No 6 of 2002.  The Bill is retrospective to the extent it proposes to amend Section 46A of the Migration Act to apply to a visa application made by an offshore entry person after the excision time for the excised offshore place concerned.  The definition of excision time is proposed to be 2pm on 19 June 2002 by legal time in the Australian Capital Territory.


� Unlawful non-citizens have been offered information and assistance in preparing an application for a TEP only if they satisfied an official (in the absence of any independent assessment or representation) that they had claims or could provide information that prima facie may engaged Australia's protection obligations under the Refugee Convention. Of the 4175 people who arrived without authorisation on boats in 1999-2000, 3486 were assessed as presenting claims which may, prima facie, engage Australia's protection obligations. In 1999-2000, 573 unauthorised boat arrivals who did not engage in Australia's protection obligations were removed.  There is no obligation in the excision scheme requiring a Commonwealth officer to screen an offshore entry person to determine if the person has engaged Australia's protection obligations 


� 890 Sino-Vietnamese have been returned to the PRC under the Memorandum of Understanding between Australia and PRC (dated 25 January 1995) since the retrospective operation of the MOU to boat arrivals in 1994.  This is despite 98 protection visas and 7 humanitarian visas granted to the 105 Sino-Vietnamese refugees who arrived in Darwin on the Pluto on 24 November 1993 and the Unicorn on 4 June 1994.  This was an approval rate of 100%.  Deported Sino-Vietnamese boat people amount to 15.3% of unauthorised boat arrivals since 1989 (unauthorised boat arrivals since 1989 totalled 13617 as at 3 May 2002).


� The number of infringement notices served on carriers (airlines) increased by 44% from 1997-98, and by a further 3% in 1999-2000.


� Iraqi persons refused transit clearance at airports: 325 in 1998-99, 157 in 1999-2000, 37 in 2000-01.  


Jacques Katambayi, returned to South Africa from Australia for deportation to DRC, successfully obtained an order from the courts in South Africa (i) preventing the South African or Australian authorities from removing him from South Africa; (ii) granting him a right to apply for asylum in South Africa; and (iii) ordering access be granted to his legal advisers – even though he was in detention in the transit area of the airport.  Press statement: � HYPERLINK "http://www.lhr.org.za/projects/refugee/news/20020323.htm" ��http://www.lhr.org.za/projects/refugee/news/20020323.htm�


� Eg the Australian Regional Cooperation Model for Interceptions by Indonesia of Australian-bound irregular migrants.


� See Ruddock v Vadarlis (2001) 183 ALR 1 per French J (with whom Beaumont J agreed) at 48-55, cf the dissenting judgment in that case of Black CJ at 6 and the decision of first instance by North J in Victorian Council for Civil Liberties Inc v Minister for Immigration and Multicultural Affairs (2001) 182 ALR 617.  The High Court's refusal to grant an application for special leave from the decision of the majority in the Federal Court cannot be seen as an endorsement of the position taken by the majority of the Full Court of the Federal Court.  Nor is the refusal an endorsement of the validity of the Commonwealth executive's arrangements with Nauru and PNG.


� See Statement of Principles agreed between the government of the Republic of Nauru and of the Commonwealth of Australia.


� Victorian Council for Civil Liberties Inc v Minister for Immigration and Multicultural Affairs (2001) 182 ALR 617; Ruddock v Vadarlis (2001) 183 ALR 1; Vadarlis v Minister for Immigration and Multicultural Affairs, M93/2001.  


� Including the justiciability of any claim to relief brought by a person detained under the arrangements with Nauru and PNG.


� (2001) 183 ALR 1.


� French J (Beaumont I agreeing) at 48.


� See the dissenting judgment of Black CJ at paras [21] to [29].  According to the applicant's argument on special leave, the existence of a prerogative power of colonial governments to exclude aliens had been rejected prior to federation in Ex parte Lo Pak (1888) 9 NSWLR 221 and Leong Kum (1888) 9 NSWLR 251.  


� French J (Beaumont J agreeing) at 50 and 52, citing the Privy Council in Attorney-General (Can) v Cain [1906] AC 542 at 546.


� Vadarlis v Minister for Immigration and Multicultural Affairs, M93/2001.


� The extent of an inherent legislative and executive power derived from the national status of the Commonwealth is uncertain, but the emphasis in the cases is "on purposes of substantially non-coercive nature" (e.g. exploration, scientific and technical research, public health): Zines, The High Court and the Constitution (4th ed. 1997) at 298-303.  See Black CJ in dissent at 12.


� The application for special leave to appeal was filed on 20 September 2001.  The Border Protection (Validation and Enforcement Powers) Act 2001 became law on 27 September 2001.  Special leave was refused on 27 November 2001.  


� Section 6 of the Powers Act operates retrospectively, while Section 3 and Schedules 1 and 2 of the Powers Act confer power prospectively.  


� Section 6: 


All action to which this Part applies is taken for all purposes to have been lawful when it occurred.


� Section 7: 


(1) Proceedings, whether civil or criminal, may not be instituted or continued in any court, in respect of action to which this Part applies, against:


the Commonwealth; or


a Commonwealth officer; or


any other person who acted on behalf of the Commonwealth in relation to the action.


(2) This section applies to:


the institution of proceedings on or after the day on which this Act receives the Royal Assent; and


the continuation, on or after the day on which this Act receives the Royal Assent, of proceedings that were instituted on or before that day.


� Citing Fairfax v Federal Commissioner of Taxation (1965) 114 CLR 1 at 7; Kartinyeri v The Commonwealth (1998) 195 CLR 337 at 352-353, 372.


� When examining the Border Protection (Validation and Enforcement Powers) Bill 2001, the Senate Standing Committee for the Scrutiny of Bills invited the Minister's advice as to "whether the actions which are retrospectively validated must have complied with guidelines as to conduct or other internal regulatory procedures, and what remedies would be available to a person where, for example, a Commonwealth official took action which was "improper" but which was validated by the bill," (Alert Digest No. 13 of 2001, at 6).  


� The Senate Standing Committee for the Scrutiny of Bills (ibid) also asked the Minister's advice "whether these provisions have the effect of making lawful acts which are currently unlawful, or which would be unlawful if they occurred in Australia."


� Citing re Stanbridge's Application (1996) 70 ALJR 640 at 642 per Kirby J; Hazlett v Buttimore (No 2) [1931] NZLR 32 at 33 per Myers CJ, 34 per Kennedy J; David Clark and Gerard McCoy, Habeas Corpus: Australia, New Zealand, The South Pacific (2000) at 65-66.


� Citing: Bass v Permanent Trustee Co Ltd (1999) 198 CLR 334 at 357 [49] per Gleeson CJ, Gaudron, McHugh, Gummow, Hayne and Callinan JJ; Mellifont v Attorney-General (Qld) (1991) 173 CLR 289 at 303 per Mason CJ, Deane, Dawson, Gaudron and McHugh JJ.


� The Commonwealth also considered that the external affairs power or the immigration and emigration power may also be relevant.


� In support of this assertion, the Commonwealth relied upon the authorities cited in the reasons of the majority in the Federal Court and decisions of the US Supreme Court in Zadvydas v Davis 121 S Ct 2491 at 2500 (2001) and Shaughnessy v United States ex rel Mezei 345 US 206 (1953).  Reliance on Zadvydas and Shaughnessy is doubtful as those cases concerned the constitutional protection of non-citizens outside the geographic borders of the US, whereas the Vadarlis proceedings concerned the powers of the executive to effect expulsion from Australian territory without statutory authority.


� Gaudron J (with Gummow and Hayne JJ) concluded in refusing special leave: "The applicant, Mr Vadarlis, seeks special leave to appeal against orders of the Full Court of the Federal Court of Australia, the effect of which was to dismiss a proceeding he had commenced in the Federal Court for various orders relating to persons he alleged were, at the time he began the proceeding, being unlawfully detained by the Commonwealth on board a Norwegian vessel, the MV Tampa. 


The orders which the applicant sought in that proceeding (No V900 of 2001) included injunctions to compel the bringing of those persons ashore in Australia, to permit him to communicate with them and to offer them legal advice. He also sought what the trial judge described as "relief in the nature of habeas corpus", by which we understand the issue of a writ of habeas corpus or injunctive relief having the same effect. Finally, he sought the issue of mandamus directed to the first respondent (the Minister for Immigration and Multicultural Affairs) to compel the Minister to bring the persons concerned ashore in Australia but then take them into immigration detention as having entered Australia unlawfully. Further, he sought mandamus directed to the Minister to compel him to allow the applicant to give legal advice to the persons aboard the vessel …


In so far as the applicant now seeks to pursue a claim to or in the nature of habeas corpus, it is common ground that the essential claim made at trial and in the Full Court of the Federal Court, namely, the detention of the persons concerned aboard the MV Tampa can no longer be made. None of the persons


concerned is now aboard either the MV Tampa or the HMAS Manoora, the vessel to which they had been transferred by the time the trial judge made his orders; all have now gone either to Nauru or to New Zealand pursuant to arrangements made with the governments of those countries. 


If the persons concerned are now detained (a question about which there has been no trial) each would be detained in a foreign country subject to whatever is the law of that country touching that question. That detention, if any, was not the subject of the proceedings in the Federal Court, and, the agreement dated 10 September 2001 between the governments of Australia and Nauru notwithstanding, habeas corpus cannot now issue with respect to that detention, at least in these proceedings. Habeas corpus issues to require justification for the continued detention of a person who is in detention at the time the writ issues; it does not issue to inquire into the lawfulness of detention that is at an end. So far as the applicant seeks mandamus, he points to no present duty, the performance of which could be compelled by that remedy," (Vadarlis v Minister for Immigration and Multicultural Affairs, M93/2001).


� Per Gaudron, Gummow and Hayne JJ in Vadarlis v Minister for Immigration and Multicultural Affairs, M93/2001.


� Section 7A:


The existence of statutory powers under this Act does not prevent the exercise of any executive power of the Commonwealth to protect Australia's borders, including, where necessary, by ejecting persons who have crossed those borders.


� If the High Court finds no inherent Commonwealth executive authority to expel or detain aliens under s61, the issue of whether or not the Migration Act 1958 supplants the power does not arise.


� Citing Seas and Submerged Lands Act Case (1975) 135 CLR 337 at 493 per Jacobs J; Commonwealth v Yarmirr [2001] HCA 56 (11 October 2001) at [58] per Gleesons CJ, Gaudron, Gummow and Hayne JJ.  


� Citing Musgrove v Chun Teeong Toy [1891] AC 272 at 283.


� Vadarlis v Minister for Immigration and Multicultural Affairs, M93/2001.


� Geoffrey Lindell, 'Judicial Review of International Affairs' in Brian R Opeskin and Donald R Rothwell, International Law and Australian Federalism (1997) 160 at 190.  At a deeper level: what prerogative powers, if any, are subject to judicial review, and what are the grounds of review?  See the collection of essays debating these questions in Christopher Forsyth (ed) Judicial Review and the Constitution, Hart Publishing, Oxford - Portland Oregon, 2000.  The authorities cited by the Commonwealth in the Vadarlis special leave hearing (ie Seas and Submerged Lands Act Case (1975) 135 CLR 337 at 493 per Jacobs J and Commonwealth v Yarmirr [2001] HCA 56 (11 October 2001) at [58] per Gleeson CJ, Gaudron, Gummow and Hayne JJ, it is submitted, go far short of establishing an answer to these questions.


� For example, Does the executive or prerogative power extend to the arrangements with Nauru and PNG?  Is the matter justiciable? Do the Constitutional writs go to an exercise of executive or prerogative power?  What restrictions are imposed on the exercise of the executive or prerogative power to expel aliens? (eg Does the requirement of procedural fairness apply?  Is there any legitimate expectation that determinations of status will be made in accordance with the Commonwealth's international obligations?)  Can the High Court order relief by way of the Constitutional writs if there is no authority to enforce the writs?


� Whether the applicant in Nauru or PNG, outside the physical borders of the Commonwealth, has any cognizable statutory or constitutional rights under the Commonwealth Constitution.


� Is the applicant being "detained" for the purposes of habeas corpus relief?  Is the Commonwealth detaining the applicant?  Who is the custodian?  Is the custodian within the territorial or legal jurisdiction of the High Court?  Does the High Court's jurisdiction to issue constitutional writs extend to Nauru by virtue of Nauru's legislation conferring right of appeal to the High Court of Australia?  Will the High Court entertain an application for an order in the nature of habeas corpus if there is no power to enforce the order?  Will the High Court entertain an application for mandamus if there is no compellable duty (see s46A(7) of the Migration Act)?


� Paragraph 2 of the Statement of Principles agreed between the government of the Republic of Nauru and of the Commonwealth of Australia concerning these arrangements provides that "All activities will be conducted in accordance with the Constitutions and relevant domestic laws of the two countries".


� Guy S. Goodwin-Gill, "The Principle of Non-Refoulement: Its Standing and Scope in International Law", A Study prepared for the Division of International Protection Office of the United Nations High Commissioner for Refugees, July 1993, at 2.


� Convention relating to the Status of Refugees, July 28, 1951, 189 U.N.T.S. 137, read together with the Protocol relating to the Status of Refugees, January 31, 1967, 606 U.N.T.S. 267.  


� Article 3:


"1. No State Party shall expel, return ('refouler') or extradite a person to another State where there are substantial grounds for believing that he would be in danger of being subjected to torture.


2. For the purpose of determining whether there are such grounds, the competent authorities shall take into account all relevant considerations including, where applicable, the existence in the State concerned of a consistent pattern of gross, flagrant or mass violations of human rights."


� S115(1) of the new Immigration and Refugee Protection Act (IRPA), effective from June 28, 2002.


� Mr Ruddock, Berowra - Minister for Immigration and Multicultural and Indigenous Affairs and Minister Assisting the Prime Minister for Reconciliation, Second Reading Speech, Migration Legislation Amendment (Further Border Protection) Bill 2002, p 3.


� Applicant A v Minister for Immigration and Ethnic Affairs (1997) 190 CLR 225 at 272-275; T v Secretary of State for the Home Department [1996] AC 742 at 754; Asian-African Legal Consultative Committee (1967) The Rights of Refugees Report of the Committee and Background Materials, New Delhi, The Secretariat of the Committee, 44; Morgenstern, "The Right of Asylum", (1949) 26 The British Year Book of International Law 327; Weis, "Legal Aspects of the Convention of 25 July 1951 relating to the Status of Refugees", (1953) 30 The British Year Book of International Law 478 at 481; O'Connell, International Law, (1970), vol 2 at 695-696, 740.  Gummow J in "Applicant A" & Anor v Minister for Immigration and Ethnic Affairs & Anor: "The predominant view (including that of the Supreme Court of the United States in Sale v Haitian Centers Council and the House of Lords in T v Home Secretary) is that decisions to admit persons as refugees to the territory of member states are left to those states."  (Footnotes omitted) Gummow J in Minister for Immigration and Multicultural Affairs v Ibrahim [2000] HCA 55 (16 November 2000): "First, it has long been recognised that, according to customary international law, the right of asylum is a right of States, not of the individual; no individual, including those seeking asylum, may assert a right to enter the territory of a State of which that individual is not a national. The proposition that every State has competence to regulate the admission of aliens at will was applied in Australian municipal law from the earliest days of this Court."  (para 137 Footnotes omitted).  The Minister's Second Reading Speech, in part, reflects this position: 'We are equally aware, however, that our international obligations do not give people any right to demand residence in Australia,' ibid, at p 3.  Cf � ADDIN ENRfu ��Garcia-Mora, M. R. (1956) International Law and Asylum as a Human Right, Washington, D.C, Public Affairs Press, at 14 and 23�.


� Guy S. Goodwin-Gill, "The Principle of Non-Refoulement: Its Standing and Scope in International Law", A Study prepared for the Division of International Protection Office of the United Nations High Commissioner for Refugees, July 1993, at 3.


� Article 14 of the Universal Declaration of Human Rights declares that every individual shall have the right to seek and enjoy asylum.  However, these words are regarded as not giving the individual a right to seek and be granted asylum.  In discussions concerning the proposed draft of the UDHR, the words ‘to seek and to be granted’ asylum were rejected in favour of ‘to seek and to enjoy’.  Representatives considered that this change of wording safeguarded the right of States to grant asylum in their territory.  Article 3 of the Declaration on Territorial Asylum (1967) goes beyond non-return to include non-rejection at the frontier.  Efforts at the 1977 UN Conference on Territorial Asylum to extend the institution of asylum found in the 1951 Refugee Convention as a binding obligation in international law failed � ADDIN ENRfu ��(Grahl-Madsen, A. (1980) Territorial asylum  Stockholm, Almquist & Wiksell International, 1�0).  


� Per Gummow J in Ibrahim (at para 136): 'The provisions of the Convention "assume a situation in which refugees, possibly by irregular means, have somehow managed to arrive at or in the territory of the contracting State"' (citing to Fitzpatrick, "Revitalizing the 1951 Refugee Convention", (1996) 9 Harvard Human Rights Journal 229 at 245).  See also Guy S. Goodwin-Gill (1978) International Law and the Movement of Persons Between States, Clarendon Press, Oxford, 140-141, discussing the Refugee (Germany) Case.  


� The UNHCR advises that: "A person is a refugee within the meaning of the 1951 Convention as soon as he fulfils the criteria contained in the definition.  This would necessarily occur prior to the time at which his refugee status is formally determined.  Recognition of his refugee status does not therefore make him a refugee but declares him to be one.  He does not become a refugee because of recognition, but is recognized because he is a refugee" (United Nations High Commissioner for Refugees, Handbook on Procedures and Criteria for Determining Refugee Status para. 28 (1979)).  See also: Amann, Christine (1994) Die Rechte des Fluchtlings. Baden-Baden: Nomos, pp 85, 109 and 145-149; Hathaway, James C. and John A. Dent (1995) Refugee Rights: Report on a Comparative Survey. Toronto: York Lanes Press, p.7; Goodwin-Gill, Guy S. (1996). The Refugee in Interntional Law, Second Edition. Oxford: Clarendon Press, pp. 32 and 141.  Cf Senate Legal and Constitutional References Committee, A Sanctuary Under Review: An Examination of Australia's Refugee and Humanitarian Determination Processes, June 2000, para 1.11: "However, it is necessary to recognise, that while persons coming legally to Australia as part of a re-settlement program are accepted as 'refugees', persons who arrive illegally, and persons who arrive on some other visa and then seek refugee status, are not 'refugees' until it is decided that they meet the Convention definition as it is understood in Australia."  This view is incorrect if it asserts that no rights set out in Article 2 to 34 of the Refugee Convention attach to refugees until determined to be such by municipal law.  See James C. Hathaway and Anne K. Cusick, "Refugee Rights are Not Negotiable" (2000) 14 Geo. Immigr. L.J. 481, 493: 'A significant number of rights are attributed to "refugees" without qualification of any kind, and several other rights accrue to all refugees who are simply "in" or "within" a contracting state's territory.  In most cases, these formulations amount to the same thing: any refugee physically present, lawfully or unlawfully, in territory under a state's jurisdiction may invoke these rights, including protection against refoulement and discrimination, access to a state's courts, religious freedom, and the right to benefit from rationing and educational systems.  Identity papers are to be issued to refugees without documentation, penalties on account of illegal entry or presence are prohibited, and restrictions on internal freedom of movement must be justifiable.  This conclusion follows not only from the plain meaning of the physical presence text, but also from the express intention of the drafters and the context of the Convention as a whole.  These rights may not legitimately be withheld pending regularization of status, but must be granted even to "… refugees who had not yet been regularly admitted into a country."' (Footnotes omitted)


� Guy S. Goodwin-Gill, "The Principle of Non-Refoulement: Its Standing and Scope in International Law", A Study prepared for the Division of International Protection Office of the United Nations High Commissioner for Refugees, July 1993, at 89.


� (1993) 509 US 155, 125 L Ed 2d 128.


� See Hathaway, James C. and John A. Dent (1995) Refugee Rights: Report on a Comparative Survey. Toronto: York Lanes Press, pp. 10-12; Guy S. Goodwin-Gill, "The Principle of Non-Refoulement: Its Standing and Scope in International Law", A Study prepared for the Division of International Protection Office of the United Nations High Commissioner for Refugees, July 1993, at 71-87.


� Justice Blackmun closed with the following comment: "The refugees attempting to escape from Haiti do not claim a right of admission to this country. They do not even argue that the Government has no right to


intercept their boats. They demand only that the United States, land of refugees and guardian of freedom, cease forcibly driving them back to detention, abuse, and death. That is a modest plea, vindicated by the treaty and the statute. We should not close our ears to it."


� Reproduced at (1994) 6 International Journal of Refugee Law 84.


� De Lopez v Uruguay (52/1979), Human Rights Committee, Selected Decisions under the Optional Protocol: UN doc. CCPR/C/OR/1 (1985), pp. 88-92, para 12; de Casanego v Uruguay, ibid., pp.92-4, para.10; European Commission on Human Rights, Cyprus v Turkey (6780/74; 6950/75), Report: 10 July 1976 cited in Guy S. Goodwin-Gill, "The Principle of Non-Refoulement: Its Standing and Scope in International Law", A Study prepared for the Division of International Protection Office of the United Nations High Commissioner for Refugees, July 1993, at 71-72.


� Re Musisi [1987] 2 WLR 606, at 620 (House of Lords).  See also Guy S. Goodwin-Gill, "The Principle of Non-Refoulement: Its Standing and Scope in International Law", A Study prepared for the Division of International Protection Office of the United Nations High Commissioner for Refugees, July 1993, at 13.  


� UNHCR, Background note on the safe country concept and refugee status, Sub-Committee of the Whole on International Protection, EC/SCP/68 (1991).


� S 189 (3).


� S 189 (4).


� S 198A(1), (2), (3).


� "…(9) If an officer detains a ship or aircraft under this section, the officer may: 


(a) detain any person found on the ship or aircraft and bring the person, or cause the person to be brought, to the migration zone; or 


(b) take the person, or cause the person to be taken, to a place outside Australia…."


� UNHCR, Interception of Asylum-Seekers and Refugees: the International Framework and Recommendations for a Comprehensive Approach, 2000.


� "transitory person means:


(a)	 an offshore entry person who was taken to another country under section 198A; or


(b)	 a person who was taken to a place outside Australia under paragraph 245F(9)(b); or


(c)	 a person who, while a non�citizen and during the period from 27 August 2001 to 6 October 2001:


(i)	was transferred to the ship HMAS Manoora from the ship Aceng or the ship MV Tampa; and


(ii)	was then taken by HMAS Manoora to another country; and


(iii)	disembarked in that other country;


but does not include a person who has been assessed to be a refugee for the purposes of the Refugees Convention as amended by the Refugees Protocol."


� 198(1A) In the case of an unlawful non�citizen who has been brought to Australia under section 198B for a temporary purpose, an officer must remove the person as soon as reasonably practicable after the person no longer needs to be in Australia for that purpose (whether or not the purpose has been achieved).


� Section 3 of the Canadian Immigration and Refugee Protection Act 2002 provides:


The objectives of this Act with respect to immigration are


to permit Canada to pursue the maximum social, cultural and economic benefits of immigration;


to enrich and strengthen the social and cultural fabric of Canadian society, while respecting the federal, bilingual and multicultural character of Canada;


(b.1) to support and assist the development of minority official languages communities in Canada;


to support the development of a strong and prosperous Canadian economy, in which the benefits of immigration are shared across all regions of Canada;


to see that families are reunited in Canada;


to promote the successful integration of permanent residents into Canada, while recognizing that integration involves mutual obligations for new immigrants and Canadian society;


to support, by means of consistent standards and prompt processing, the attainment of immigration goals established by the Government of Canada in consultation with the provinces;


to facilitate the entry of visitors, students and temporary workers for purposes such as trade, commerce, tourism, international understanding and cultural, economic and scientific activities;


to protect the health and safety of Canadians and to maintain the security of Canadian society;


to promote international justice and security by fostering respect for human rights and by denying access to Canadian territory to persons who are criminals or security risks; or


to work in cooperation with the provinces to secure better recognition of the foreign credentials of permanent residents and their more rapid integration into society.


The objectives of this Act with respect to refugees are:


to recognize that the refugee program is in the first instance about saving lives and offering protection to the displaced and persecuted; 


to fulfil Canada's international legal obligations with respect to refugees and affirm Canada's commitment to international efforts to provide assistance to those in need of resettlement;


to grant, as a fundamental expression of Canada's humanitarian ideals, fair consideration to those who come to Canada claiming persecution;


to offer safe haven to persons with a well-founded fear of persecution based on race, religion, nationality, political opinion or membership in a particular social group, as well as those at risk of torture or cruel and unusual treatment or punishment;


to establish fair and efficient procedures that will maintain the integrity of the Canadian refugee protection system, while upholding Canada's respect for the human rights and fundamental freedoms of all human beings;


to support the self-sufficiency and the social and economic well-being of refugees by facilitating reunification with their family members in Canada;


to protect the health and safety of Canadians and to maintain the security of Canadian society; and


to promote international justice and security by denying access to Canadian territory to persons, including refugee claimants, who are security risks or serious criminals.


Background information on the Immigration and Refugee Protection Act 2002  is provided at the Citizenship and Immigration Canada website at � HYPERLINK "http://www.cic.gc.ca/english/irpa/bkgrnd.html" ��http://www.cic.gc.ca/english/irpa/bkgrnd.html�
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