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The Inquiry into the Migration Legislation Amendment (Further Border Protection Measures) Bill 2002

The Social Justice Catalyst Committee of the Sisters of the Good Samaritan is appreciative of the opportunity to lodge a submission with this inquiry by the Senate Legal and Constitutional References Committee into the Migration Legislation Amendment (Further Border Protection Measures) Bill 2002.  
The Sisters of the Good Samaritan are a Roman Catholic Religious Order that was founded in Australia in 1857 by Archbishop Polding.  As the name of this order indicates the Sisters of the Good Samaritan were founded to respond in a spirit of compassion to those who are in any type of need.  

Since their inception the Sisters of the Good Samaritan have been immersed in the social realities of their times.  Beyond the provision of a significant number of educational and welfare services the Sisters have also tried to evaluate the structural causes of social and economic inequality.  In this context they have established a Social Justice Catalyst Committee to facilitate a response to a number of critical concerns.  The Congregational leader has endorsed this submission.

The following terms of reference as outlined by the Senate Legal and Constitutional Committee will provide the basis for the views expressed in this submission.


(e) the Migration Legislation Amendment (Further Border Protection Measures) Bill 2002.


(f)  whether the legislation is consistent with Australia’s international obligations.

It is fully acknowledged that the whole question of Australia’s treatment of asylum seekers, is a matter that warrants a high degree of informed debate but this Social Justice Catalyst Committee holds the view that the Migration Legislation Amendment (Further Border Protection Measures) Bill 2002 should not be supported.  

It is appreciated that any analysis of immigration matters and human rights law is indeed very complex.
  It is not constructive simply to appeal to the ‘language of rights’ as if the mere reference to such rights can form the substantive justification for social policy.  The position that is being held in this submission is that globalisation may afford the international community with an opportunity to foster a greater regard for all members of the human race.
  Within that framework, adherence to the norms set out in international law and human rights instrumentalities, becomes a valuable benchmark for progressing the quality of life for all peoples.  

It is possible to outline many technical arguments to demonstrate either compliance with, or denial of, a raft of international obligations.  It will be suggested in this submission that promoting the spirit of international obligations is just as important as demonstrating a degree of technical observance.  Therefore this document is premised on the basis that a fundamental task of any Government is to develop legislation that is influenced by a myriad of ethical considerations. 
  Appeasing public opinion about a perceived fear that this nation’s borders are insecure should not be the primary basis for enacting new legislation.  

The law is a powerful instrument and in matters that directly affect the fate of asylum seekers it is imperative that it does not become a vehicle for reinforcing a misguided fear of those who are seeking protection.  Australia is a signatory to the United Nations Convention Relating to the Status of Refugees (1951) and the 1967 Protocol Relating to the Status of Refugees. 
  Whatever the outcome of an individual’s claim, that they are in need of protection as a refugee, the Refugee Convention assumes the right of a person to make that claim upon a particular country.   

It is understood that under the proposed legislation individuals who are seeking protection will still be processed as refugees.  The excision of certain zones for immigration purposes will mean that they cannot make a claim upon Australia directly.  The deliberate decision to excise certain zones, with the specific aim of denying people the option of making a claim on Australia in terms of its international obligations, is difficult to justify from an ethical perspective.  One wonders if the authors of the Refugee Convention could have envisaged that signatories to the Convention would have chosen to circumvent the spirit of the Convention in this fashion.  It has also been suggested that customary international law may also require that Australia not derogate from the main principles contained in the Refugee Convention.

The language that has been used to refer to asylum seekers as ‘illegals’ and the reference to ‘genuine refugees’ has generated a perception in the wider community that there is something inherently questionable about the status of anyone who seeks the protection of the Australian Government, if they arrive in Australia without the necessary visa to enter lawfully.
  There is a real risk that this negative stereotyping will also be applied to those who land on any of the zones nominated for excision in the proposed legislation.  By restricting a person’s access to apply for a valid visa on the basis of a place of landing is to suggest that there is something intrinsically flawed in an applicant’s quest for protection.  This type of legislation has the capacity to reinforce popular notions of asylum seekers as being criminal in intent and as such not worthy of being treated in the same manner as the so-called ‘genuine refugees’.  

The policy of detaining all those who arrive in Australia without a valid visa has generated a very negative image of the asylum seeker as one who deserves to be incarcerated for jumping the queue, and for denying a place within the refugee quota for more deserving cases.  Such a view fails to articulate the total breakdown of law and order in many countries from which people are fleeing and also fails to recognise the enormous toll of forced migration.  This is mentioned in the context of this Senate Inquiry because it is important that any examination of the proposed Bill should be undertaken in light of the already harsh treatment of asylum seekers that is now in operation in Australia.  

It could be argued that excising certain zones for a particular purpose is also highly questionable as it generates a sense that there is a lack of permanency about what actually constitutes the boundaries of a nation state.  In other words if it is possible to excise areas for one purpose, the same action may be taken for another purpose.  What is of great concern in regard to the proposed legislation is not just the outcome of the actual excision for migration purposes but also the intent of the Bill itself.   

It is difficult to develop a morally defensible justification for enacting laws that will prevent people seeking asylum from articulating a right to seek the protection of a particular country.  The right to freely move and enter another country will be truncated for those who will be denied the opportunity to lodge a claim for protection from Australia simply because they land in a zone that has been excised specifically to prevent such claims being made.  If Australia is to continue with this type of restrictive interpretation of its obligations under international law then it should be willing to make its intentions very clear across the global community.  

People who think that they might be able to seek asylum in Australia have a legitimate right to know, before they set out on a potentially hazardous journey, that they may in fact end up settled as a refugee in some other country.  To lessen the settlement options for those seeking asylum is to render people even less control over their already disrupted lives.  Basic to the whole development of human rights is the acceptance of the need to treat people according to their dignity as members of the human race.  To lessen the options for those seeking asylum diminishes their dignity as it prevents them from expressing any real preference.

At the moment those people in Australia who have been granted a Temporary Protection Visa are not allowed to sponsor any of their family to this country.  Therefore it is possible that certain people outside Australia may try to be united with their family member by arranging an unlawful passage.  Such arrangements are of the type that could easily result in a person landing in the zones that are to be excised.  The possibility of such people actually being united with other family members becomes much more problematic under this proposed legislation.  The ramifications of the increasingly punitive nature of Australia’s whole policy towards those seeking asylum must be considered within the context of this Inquiry.  There is a risk that viewed in isolation the proposed Bill could be viewed simply as an administrative and procedural matter.  It is essential that the potential or actual outcomes for asylum seekers be taken into account in immigration matters.

It is apparent that Australia is not the only country that is adopting explicitly harsh measures towards asylum seekers.  The fact that such punitive measures may rest comfortably with other nation states does not provide a substantive basis for any legislative amendments.  Policies and laws that emphasise the need for border protection are also popular in the domestic domain and as such it is politically pragmatic to support them.  Whether or not this is an acceptable basis upon which to mould legislation is a vexed but critical question.  A central tenet of this submission is that those who hold public office are called to look beyond the next election and at least promote the need for considerable public debate before they enact legislation that is as radical as the Migration Legislation Amendment (Further Border Protection Measures) Bill 2002.

A country such as Australia benefits enormously by its capacity to trade and negotiate in the global community.   It is only fair that this county should also shoulder a significant burden of the problems faced by the international community.  In light of Australia’s comparatively small contribution to the placement of refugees it is difficult to countenance legislation that reflects even less of a desire to assist those seeking asylum.  Now more than ever there is a need to recapture the spirit of the authors of human rights declarations, treaties and conventions that was evident after World War II.  

Appeals to sovereignty and the national interest can be promoted to demonstrate the necessity and merit of increased border protection.  If there is to be meaningful debate and purposeful discernment about this topic in Australia then the reality from which many people are fleeing must be factored into the discourse.  Sadly many people across the world are denied the benefits of natural justice and the rule of law.  In many nations the struggle for survival dominates over other concerns. 

It is often cited in social policy circles that rights cannot be adopted without an equivalent acceptance of personal responsibility for one’s welfare.  Likewise, a challenge could be mounted that Australia as a relatively wealthy society, should be willing to accept a greater responsibility for displaced people.  It does not seem to be acceptable that a country can reap the economic benefits of globalisation without a corresponding obligation to adopt a more hospitable attitude to those seeking asylum.  

If countries like Australia become more isolationist in regards to those seeking asylum then there will be an even greater divide between countries of great fortune and countries of great misfortune.  The most pitiable of people will be those who will have to choose between intolerable circumstances in their country of origin and the knowledge that they risk forever being treated as strangers and immigration deviants.
  It is only when all people are treated in accord with their human dignity that the non-economic benefits of globalisation will be evident. From an ethical perspective there is a need for nation states that want to be regarded as ‘humanitarian’ to develop migration polices that are not focused primarily on economic gain and limited notions of what constitutes the national interest. 

Conclusion

In the Christian Scriptures the parable of the Good Samaritan is presented in response to a lawyer’s question about who is to be regarded as one’s neighbour.  The response to this question provides the meta-narrative for this submission.
  As evidenced in the Gospel account of the Good Samaritan the imperative for those who wish to live by ‘gospel values’ is to regard all people as ‘neighbour’.  

The other critical nuance of this parable of the Good Samaritan is that those who are the most vulnerable have the greatest claim upon the compassion of others.  Likewise the basis of international human rights law is that people should be accorded certain rights simply because of their need to live with dignity as members of the human family.   The Social Justice Catalyst Committee of the Sisters of the Good Samaritan believe that the well-being of the wider Australian society also rests with the development of policy that provides a more hospitable response to those seeking asylum.  The Migration Legislation Amendment (Further Border Protection Measures) Bill 2002 must therefore be subject to intense scrutiny.  This proposed legislation is a negation of the spirit of openness that is required at a global level if the human community is to rise above restrictive notions of sovereignty and the harmful consequences of excessive territorialism.  

Sr Helen Anderson SGS 

Convenor
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� It is understood that the whole status of refugee law is presently subject to a high degree of academic analysis.  The nature and numbers of refugees seeking asylum have changed considerably since the Refugee Convention and Protocol were drafted and it is only reasonable that some adjustments are made for such a high degree of change.  An example of some of the issues being canvassed in regards to refugee law is apparent in Harvey, C.J. (1999)  ‘Talking About Refugee Law’, Journal of Refugee Studies. Vol. 12. No. 2.  101-134


� The link between globalization and humanitarianism is outlined in the Chimni’s article ‘’Globalization, Humanitarianism and the ‘Erosion of Refugee Protection’, Journal of Refugee Studies Vol. 13. No. 3, 2000.  Chimni makes the point that policies of containment must be challenged if a policy of ‘just humanitarianism’ is to be realised. Chimni also points out the potential for the North-South divide to increase if the ideals behind humanitarianism are not put into place in regards to the principles that underpin the right to seek asylum. See pages 257-258


� The need for this type of ethical basis on the national and international level is evident in Landheer, B. (1958)  ‘Remarks Around the Conference’.  Ethical Values in International Decision-Making.  Stichting Grotius Seminarium.  Institute of Social Sciences in the Hague. June 1958.  7-42


� The 1951 Refugee Convention and the Protocol of 1967 will be referred to as the ‘Refugee Convention’.  Although they will not be referred to in any detail it is understood that Australia is also a signatory to the Universal Declaration of Human Rights, the International Covenant on Civil and Political Rights, the International Covenant on Economic, Social and Cultural Rights, the Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, the Declaration of the Rights of the Child and the International Convention on the Elimination of All Forms of Racial Discrimination.  As listed in Murphy, K. 2002,  ‘Refugees in Australia: The Unwanted Stranger?’  The  Australasian Catholic Record Vol 79, No. 2. April 2002, p 177.


� See Poynder, N. (1995)  ‘Recent Implementation of the Refugee Convention in Australia and the Law of Accommodation to International Human Rights Treaties.  Have We Gone Too Far?’  Australian Journal of Human Rights. Vol. 2. No. pp 88-89.


� The establishment of binary opposites to generate polarisation in the community is outlined in Pickering’s analysis of some recent references in the media to asylum seekers and refugees.  See Pickering, S.  (2001)  ‘Common Sense and Original Deviancy:  News Discourses and Asylum Seekers in Australia’, Journal of Refugee Studies Vol. 14. No. 2.  169-186





� Pickering op.cit.


� Chimni op.cit.


� There is an interesting reference to this concept in Kinsman’s discussion of Pierre Trudeau’s foreign policy.  See reference to Canada, Parliament, House of Commons, Debates, 1st sess, 32nd parl, vol x, 15. June 1981, 10593 as cited in Kinsman, J. (2001) ‘Who is my neighbour?  Trudeau and foreign policy’, International Journal Vol. LVII No 1 Winter 2001-2002.  Reference listed on page 57.  Kinsman also notes in this article that at the Diana, Princess of Wales, lecture on AIDS in London on 13 December 2001 Bill Clinton is his address for that occasion referred to the need for powerful countries to respond to major global concerns.  Clinton is quoted as follows.  “In a world without walls, these people are our neighbours too.”  See page 77.
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