Australian Senate Legal and Constitutional References Committee

Parliament House 

Canberra ACT 2600

23.7.02

Re:  Inquiry Into Migration Zone Excision and the Migration Legislation Amendment (further Border Protection) Bill 2002

The NSW Community Legal Centres Group is pleased to have the opportunity to contribute to the Australian Senate Legal and Constitutional References Committee Inquiry into Migration Zone Excision.

In the community legal sector there is a strong commitment to defending and advancing human rights and social justice for all, especially where we see fundamental human rights being undermined. This submission is part of that work.

The Combined Community Legal Centres’ Group (NSW) Inc (“the Combined Group”) is the peak organisation for 39 legal centres around New South Wales. Community Legal Centres provide legal advice, referral, education and support for disadvantaged communities throughout the State.

There are specialist and generalist legal centres.  Specialist centres work in particular areas of law such as disability discrimination, tenancy, consumer credit or with particular sections of the community such as women, indigenous communities, refugees, non-English speaking background communities, people with issues relating to mental health, or young people. People seeking legal advice and information from our Centres predominantly comes from Australia’s most disadvantaged communities including, refugees people with temporary protection visas (TPVs) and members of newly arrived migrant communities.  

Community Legal Centres not only provide straightforward legal advice and assistance but also encourage and enable people to develop skills to be their own advocates. Centres work towards achieving systemic change through law and policy reform, and also by reviewing their own legal and educational services.

If you need to contact us about our submission please do not hesitate to do so,

Yours faithfully,

Elaine Fishwick
Law Reform and Policy Officer

Our Submission

The NSW Combined Community Legal Centres’ Group has been deeply concerned over the past twelve months that, with the stated aims of protecting ‘border security’, and deterring “illegals” the Government and to some extent the Opposition have steadily eroded the fundamental human rights of refugees and those people seeking asylum in Australia. 

In September 2001 the Australian government introduced legislation to designate Christmas Island, Ashmore Reef, the Cartier Islands and the Cocos (Keeling) Islands as “excised offshore places”. This was part of a package of legislative, regulation changes and policies which: 

· restricted the rights of people seeking asylum to fair and efficient status determinations

· imposed limits on the definition of fear of persecution (in contravention of the Refugee Convention)

· continued the policy of mandatory detention including the detention of children (in contravention of the Convention on the Rights of Child), 

· maintained a situation where those detained faced appalling conditions  and serious decline in metal health 

· removed those seeking asylum in Australia to PNG, Nauru and other Pacific Islands and nations at great expense. 

All of the above have received worldwide condemnation.      

The current Bill, which aims to amend the Migration Act 1958 in order to expand further the definition of “excised offshore place” to include the Coral Sea Islands and other islands that form part of Western Australia, Queensland and the Northern Territory, equally deserves international and domestic condemnation.

The changes in legislation and regulations introduced in 2001 and the current Bill were drafted in response to perceived ‘border security’ threats to Australia. The border security threat being the presence of vessels in waters off Australia carrying people in distress who were seeking asylum.  The amendments to the Migration Act and other related legislation were enacted in the climate of fear produced in the wake of the September 11th crisis in New York. They were also developed in the lead up to the Federal election where fear of the unknown, and Islamaphobia were manipulated by both major Parties as part of cynical electioneering campaigns.

From our extensive experience in reviewing legislative and policy reforms, policy and legislative change developed for populist gain is generally bad law.

The terms of reference

We have addressed a number of the terms of reference of the Inquiry in particular (a), (d) and (e) & (f) together.

(a) The implication of the excision for ‘border security’

The nostrum of border security threats has been fundamental to the rationale lying behind this series of restrictive legislative amendments. The ‘threats’ posed are from small numbers of asylum seekers, including many women and children who arrive in Australian waters by boat. The current Bill was drafted in response to rumours that a boat load of 35 asylum seekers from Vietnam were allegedly planning to land on one of the Torres Strait islands. They hardly pose a threat to Australia’s national security and sovereignty.

Border security does not constitute grounds for exclusion or expulsion in international and refugee law. The Convention relating to the Status of Refugees does allow state Parties to expel refugees on grounds of national security or public order (Article 32). This can only take place after a decision has been taken in accordance with the due process of the law – unless compelling reasons allow otherwise. It appears that none of the people aiming to arrive in Australia in the past 18 months have any connections with terrorist or other organisations that could compromise national security.

It would make far more sense to explore the ways in which the flow of people from countries in crisis, war and devastation can be lessened. International efforts geared to effective Aid programs, fair international trade, high quality peacekeeping forces, and the containment of people smugglers would be a much more positive and productive step.  Australia should also commit itself to developing a more equitable and more efficient status determination process that would allow faster processing of applications without loss of due process rights.

(d) the nature of consultation with affected communities in relation to the Government’s excision proposals

The NSW CCLCG is not clear who ‘the affected communities’ are this could include the designated islands, the refugees/asylum seekers or the entire Australian community. We are unable to provide comment on this section.

(e) and (f) the legislation is not consistent with Australia’s international obligations.   

It is the view of NSW CCLCG that the current Bill and previous migration and refugee related legislative and policy changes are inconsistent with Australia’s international obligations.

Australia is bound by a body of international human rights and refugee law. Refugee and international human rights law are inextricably intertwined. They protect the rights, security and liberty of the person whether people are citizens, non-citizens, refugees, asylum seekers or aliens. 

“Illegal entrants”

The Australian government has persistently argued that those people coming to Australia by boat are illegal entrants, queue jumpers, or economic migrants and therefore should not be afforded the same rights as ‘real refugees.’ However the refugee convention and protocol, and international human rights law argue that as long as people present themselves to the authorities straight away State Parties shall not impose penalties on illegal entrants. It is only after a status determination process is complete that State Parties can then deal with individuals accordingly. In imposing excision zones the Australian government is jumping the gun in denying/restricting entry and access to status determination for individuals, when there is no basis to do so.

Non-Refoulement and the right to asylum

“Non-refoulement” (non-return) is one of the fundamental tenets of asylum law and international customary law. The fundamental purpose of refugee law is to protect a person from his/her persecutor. Almost every major human rights and refugee convention forbids the return of a person who has reason to fear for her life or liberty in her country of origin. 

Article 3(1) of the Convention Against Torture and Cruel, Inhuman Degrading Treatment or Punishment states,

“No State Party shall expel, return (“refouler”) or extradite a person to another State where there are substantial grounds for believing that he would be in danger of being subject to torture.” 

This is echoed in Article 33 of the Convention and the Protocol relating to the Status of Refugees.

The Universal Declaration of Human Rights contains numerous provisions which lay out the duties of State Parties to individuals no matter what their status who fear persecution or whose lives are threatened in some way.

Article 3 stresses the right to life, liberty and security of the person, Article 5 – no one shall be subject to torture or cruel, inhuman or degrading treatment or punishment. 

Article 14 states that,  “everyone has the right to seek and enjoy in other countries asylum from persecution”, Article 15 “everyone has the right to a nationality and may not be denied the right to change it”.

The 1967 Declaration on Territorial Asylum
 advocates a broad application of the right of “non-refoulement”. Declaration on Territorial Asylum 3 (1) prescribes that no asylum seeker “shall be subjected to measures such as rejection at the frontier or if he  (sic) has already entered the territory in which he seeks asylum, expulsion or compulsory return to any State where he may be subjected to persecution”.

By expanding the category of islands deemed to be outside its migration zone Australia increases the potential number of “offshore entry persons” unable to make a claim for a determination including requests for asylum - unless the Minister judges that it is in the public interest to do so. Australia is undermining the principle of “non-refoulement", as well as breaching the spirit and the letter of human rights law to which it is a signatory including the Refugee Conventions 7 Protocols, ICCPR, CAT, CROC and UDHR.

Status Determination

The current Bill raises many concerns about procedural fairness in relation to those people who are seeking, or who would wish to seek asylum in Australia. 

The government intends to deny the right to determination of status for people who are intercepted on the sea, or who land on the excised territories.

Guarantees of due process are resonant through Article 7 –17 of the ICCPR. Article 14 guarantees equality before Courts and Tribunals and a fair hearing. Article 16 demands that recognition be given to individuals as persons before the law. 

As the Australian Human Rights and Equal Opportunity Commission have pointed out the existence of excision zones also creates a situation where the Government in effect discriminates between two sets of asylum seekers - those who land in excised and those who land in non-excised territories. Article 26 of the International Convention on Civil and Political Rights provides for rights of non-discrimination and equal protection before the law.  The government is also in contravention of Article 2 (2) of CROC by discriminating against the children of asylum seekers, ie due to their parents’ status they are placed in detention and denied the same access to services, and do not receive equal treatment before the law on the same basis as other Australian children and children of recognised refugees. 

Due process rights are invoked in Articles 6 through to 12 of the UDHR Article 10 providing for a fair hearing before an impartial tribunal. Article 14 guaranteeing the right to seek and enjoy asylum. The Convention on the Rights of the Child not only guarantees due process rights but emphasises that at all times State Parties should place the ‘best interests’ of the child as a primary consideration Article 3(1). It would seem clear that the best interests of children are not being served by current policies, legislation and practice. Nor is the Australian government matching the care and protection responsibilities outlined in Article 3(3) and those relating to health and safety in the rest of the Convention.

The UNHCR Handbook also provides guidelines on the appropriate and necessary procedure for dealing with refugees. It emphasises that all actions should be guided by the principle of non-refoulement and that the person applying for status determination has the right to remain in the country over the course of status determination procedures, including any appeals. Each applicant should be given the benefit of the doubt until due process has been served. 

An experienced commentator on refugee and international law has argued that,

“The right to seek asylum is meaningless if individuals are not given the opportunity to apply for asylum or if application procedures deny them of their ability to present their claims. Interdiction on the high seas for example, fails effectively to recognize refugees as persons before the law. For a hearing to be fair under both the ICCPR and international due process standards, counsel must be available to the asylum applicant. Summary proceedings often do not make representation available. In the event of a negative determination, curtailment of judicial review would be incompatible with international standards.” 

Australia’s actions in increasing excision territories, intercepting boats and directing them out of territorial waters, in effect reduces the capacity of individuals to engage in full and fair status determination procedures.

Detention

Australia’s practice of mandatory detention for those seeking asylum, (especially children) in prison like conditions, during the period of status determination for months and even years has received international condemnation. Like wise the practice of not allowing individuals into Australian during the period of status determination has been severely criticised by UNHCR and countries around the world.

Article 9 of the ICCPR also states that,

“everyone has the right to liberty and security of the person. No one shall be subject to arbitrary arrest and detention”.

The Article argues further that detention should be examined for its legality by an impartial adjudicator with the UN Human Rights Committee has expressly stated that the guarantees of Article 9 also apply to aliens. Article 12 guarantees freedom of movement, and Articles 7-17 variously cover process of arrest, detention and exile. The UDHR echoes the rights, freedoms and liberties of the ICCPR.

The UNHCR Executive Committee Conclusions provide a source of standards and procedures that State Parties to the Convention and Protocol on Refugees are expected to abide by. Conclusion no.44 (1986) urges that unnecessary detention be avoided 
. The UNHCR has also issued guidelines on applicable Standards and Criteria relating to the Detention of Asylum Seekers. It emphasises that “detention is undesirable” and should only be resorted to in “cases of necessity’. It also recommends procedural guarantees to which the detained asylee is entitled 

The Convention on the Rights of the Child has a very strong commitment to guaranteeing the freedom of children from arbitrary arrest and detention, and maintaining standards of detention, which suits their developmental, and social/family needs- Article37. It could be validly argued that this Article coupled with Articles 3,12-17,19,22,23,24, 27, 28, 31 are being contravened as along as children are being detained in the current detention centre system in Australia.

If an individual is detained, especially offshore it is much more unlikely that they will receive adequate and accessible legal advice. In addition they will have inadequate access to interpreter services Australia cannot wriggle out of international obligations by “excising its migration zones” and locking up people without a right to review their status and situation.

Human Rights Watch, Amnesty International, the UN High Commissioner for Refugees, the UN Human Rights Commissioner, the Human Rights and Equal Opportunity Commission, Australian Lawyers for Human Rights and many other well respected international and domestic authorities have been appalled at Australia’s recent actions and lack of respect for international refugee, humanitarian and human rights law. The NSW CCLCG wish to add our voices to the wealth of criticism and request that the Migration Legislation Amendment (further Border Protection) Bill 2002 should proceed no further and that the related series of legislative reforms which contravene international human rights and refugee laws be repealed. 

Endnotes
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