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Australian Senate 

Legal and Constitutional Committee

Dear Members of The Committee,

What happens to an offshore entry person who is unable or unwilling to be removed from an excised off-shore place?

We have been asked to comment upon the Department of Immigration and Multicultural and Indigenous Affairs (DIMIA) response to the Committee dated the 22/8/02. DIMIA was asked, "What happens to an offshore entry person who is unable or unwilling to be removed from an excised off-shore place"? (Part A, Question 13). 

In our written and oral submissions to the Committee we said that there is nothing in the statute or the regulations to prevent such a person remaining in immigration detention indefinitely without their claim for asylum status ever being assessed. DIMIA's response confirms the accuracy of our evidence. DIMIA refer to three relevant provisions in the Migration Act. The person may not apply for a protection visa. The person may be detained. The person may be removed to a declared country. In other words, the Migration Act and regulations do nothing to prevent a person arriving at an excised offshore place and remaining in immigration detention indefinitely without their claim for asylum ever being assessed.

DIMIA acknowledge, in answer to question 13, that once an offshore entry person is within Australian territory, including an excised offshore place, “Australia’s obligations under the refugee convention are engaged”. DIMIA state "persons who enter Australia's territory are able to access a refugee determination process. This process may be undertaken either in an excised offshore place or in declared country.” It appears that the Government intends - outside of the Migration Act and regulations - to establish a "refugee determination process" in an excised offshore place. Presumably, officers of DIMIA on Christmas Island will be assessing claims for asylum. Perhaps they are already doing so.

DIMIA acknowledges Australia's obligation (under the refugee convention) to assess claims for asylum from offshore entry persons who are not removed to declared country. However, this obligation will not be reflected in any statute or regulations. The Committee is asked to accept DIMIA's assurance that there will be a "process" and that it will be invoked and that it will be fair and that it will comply with the Refugee convention. However, no details of the promised "process" are forthcoming. We note that the Government has been involved in overseeing the processing of refugees in Nauru for over one year. No details of that "process" have been made available: see the answer to Question 9.

The promise of a "process" without a statute or regulations gives rise to further questions. What happens to an offshore entry person who invokes this "process" and is found to be a refugee? Will the Minister "lift the bar" and allow an application for a protection visa? If not, will the person - now found to be a refugee by an Australian "process"- remain in detention?
 If released, what will be the "status" of the person in the Australian community? None of these questions can be answered at the moment. Our view is that the refugee determination process for offshore entry persons should be governed by statute and regulations. Such a regulatory framework can deal with the anomalies that we have identified as well as ensuring transparency, consistency and fairness in Australia's dealings with those who arrive in our territory and claim asylum.

Yours sincerely 

Rebecca LaForgia 



Martin Flynn 


Lecturer 




Senior Lecturer  

Flinders University Law School

University of Western Australia Faculty of Law 

� DIMIA's response to Question 7, Attachment B suggests that the Government proposes to indefinitely detain an offshore entry person who is found to be a refugee. It states, "[Article 31] retains for States the capacity to determine whether refugees who are unlawfully in their territory will have their status made lawful … .” We suggest that this interpretation of Article 31 is untenable for the reasons set out in the submissions to the Committee made by Dr Penelope Mathew of the Faculty of Law, Australian National University.
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