[image: image1.png]





22 July 2002

The Secretary

Senate Legal and Constitutional

    References Committee

Suite S1.108

Parliament House

CANBERRA     ACT    2600

Dear Secretary,

Submission to the inquiry into proposed legislation on Migration Zone Excision

The Australian Political Ministry Network Ltd (PolMin) welcomes the opportunity to make the following submission to the Senate’s Legal and Constitutional References Committee’s inquiry into the proposed Migration Legislation Amendment (Further Border Protection Measures) Bill 2002 and other related matters. PolMin’s submission specifically deals with the Migration Legislation Amendment (Further Border Protection Measures) Bill 2002 (terms of reference (f)).

Introduction
PolMin is an incorporated national membership organisation committed to bringing about systemic change in Australian society through influencing public policy for the common good in accordance with the principles of Catholic social teaching. PolMin’s membership based includes Catholic lay and religious men and women, clerics, Catholic parishes, Religious Congregations, social action groups, and a trade union.

Submission
PolMin submits the Committee should recommend to the Senate that the proposed Bill be rejected for the following reasons:

1. The proposed Bill represents unnecessary public policy: 

The proposed Bill represents unnecessary public policy for two reasons:

First, the proposed Bill introduced into Parliament on Thursday the 20th of June 2002 is a facsimile of Migration Amendment Regulations 2002 (No.4) disallowed by Parliament on Wednesday the 19th of June 2002. One of the fundamental living traditions of the Westminster system of government governing the Federal Parliament is the notion that once Parliament has rejected a specific proposition Parliament could not reconsider that proposition until Parliament’s earlier decision of rejection is rescinded allowing Parliament to consider afresh the proposition. The proposed Bill ignores this tradition. Parliament has decided this issue. If the will of Parliament has changed, then, a rescission of the motion disallowing Migration Amendment Regulations 2002 (No.4) is required thereby making the proposed Bill redundant.

Second, the objective of the proposed Bill is to prevent asylum seekers claiming asylum from the Australian government by way of applying for a visa to enter and remain in Australia, as the Minister for Immigration and Multicultural and Indigenous Affairs explained to the House of Representatives during his Second Reading speech: “What will be ‘excised’ is the ability of a person arriving without authority at one of the new excised offshore places to apply for a visa to enter and remain lawfully in Australia”. However, this objective is already covered by the Migration Amendment (Excision from Migration Zone) (Consequential Provisions) Act 2001 which prevents an asylum seeker from applying for a visa from the Australian government to enter and remain in Australia if he or she had “since leaving his or her home country, has not ever resided, for a continuous period of at least 7 days, in a country in which the applicant could have sought and obtained effective protection”. As the majority of asylum seekers do not come to Australia directly from their country of origin but stop over in a third country, then, the proposed Bill is redundant.
2. The proposed Bill is contrary to Catholic social teaching

The Catholic Church’s social teaching is a rich treasure of wisdom about building a just society and living lives of holiness amidst the challenges of modern society. Modern Catholic social teaching has been articulated through a tradition of papal, conciliar, and Episcopal documents. In a noted papal encyclical letter issued by Pope John XXIII on the 11th of April 1963 called Pacem in Terris [Encyclical Letter on Establishing Universal Peace in Truth, Justice, Charity, and Liberty], Pope John set down an abiding principle, namely, that it is: “among a person's personal rights we must include their right to enter a country in which they hope to be able to provide more fittingly for themselves and their dependents. It is therefore the duty of State officials to accept such immigrants and—so far as the good of their own community, rightly understood, permits—to further the aims of those who may wish to become members of a new society” [Pacem in Terris, 106].

The Bill currently before the Committee for consideration develops the policy of the Migration Legislation (Excision from Migration Zone) Act 2001 [the “Act”]. Enacted by Federal Parliament in October 2001 immediately following the Tampa incident the Act removes the right of all those asylum seekers who seek to enter Australia’s migration zone by boat at key traditional entry points for the purposes of claiming asylum from the Australian government. The Bill simply expands the entry points identified by the Act. This policy, the act of denying these asylum seekers entry into Australia’s migration zone, is specifically contrary to the principle set down by Catholic social teaching some forty years ago. 

For this reason Catholics cannot accept either the proposed Bill or the Act. From a Catholic perspective the proposed Bill and the Act are unjust, unfair, and unconscionable. The Bill and the Act seek to close the door on a global issue rather than meeting the challenges of living in a global society.

3. The proposed Bill has unintended consequences: 

The intention of the proposed Bill and the Migration Legislation (Excision from Migration Zone) Act 2001 is to stop asylum seekers entering Australia from Indonesia, that is, the Bill and the Act seek to stop asylum seekers entering Australia by way of a third country. 

In relation to the proposed Bill, the subject of the Committee’s inquiry, the Minister for Immigration and Multicultural and Indigenous Affairs specifically and unequivocally advised the House of Representatives during his Second Reading Speech that: “Without going into detail, we have credible information that people smugglers are still operating in Indonesia. There are several thousand people who are seeking movement by people smugglers. These smugglers are still actively seeking to put together boats to travel either to Australia or through the Torres Strait to destinations in the Pacific” (Hansard, 20 June 2002, p. 3412). Indeed just prior to giving this warning the Minister reflecting on the Senate’s disallowance of Migration Amendment Regulations 2002 (No.4) warned the House that: “Be assured that people smugglers monitor very closely what we are doing in this parliament. They may very well interpret the actions of the opposition and minority parties as a green light to attempt to recommence their operations and move to target areas closer to the Australian mainland” (Hansard, 20 June 2002, p. 3144). One would have expected with the good sea weather currently being experienced people smugglers would have landed asylum seekers on those islands of concern to the Minister during this time whilst the Senate considers the proposed Bill. Notwithstanding this expectation the Minister explicitly indicates the intention of the proposed Bill, as was the case with the Migration Legislation (Excision from Migration Zone) Act 2001, is to stop people smugglers.

However, the Bill and the Act are so framed that the policy captures those asylum seekers seeking entry into Australia’s migration zone for the purposes of claiming asylum from the Australian government who do so without the assistance of people smugglers. That is, those asylum seekers entering Australia directly from their country of origin and not through a third country. This is an unintended policy consequence one admitted to by the Deputy Secretary of the Department of Immigration and Multicultural and Indigenous Affairs under examination by Senator Robert Ray (Vic., ALP – a former Immigration Minister in the Hawke Government) during the recent Senate’s Budget Estimates hearing into the Departments appropriation. Senator Ray asked the Secretary of DIMIA: “how many asylum seekers coming to this country by way of boat have come directly from the country that they are seeking asylum from”, and the Secretary advised: “I think it would be in the low three figures”. The Deputy Secretary advised the figure was 139, two vessels from Sri Lanka and a vessel from Vietnam. Senator Ray went onto conclude: “It seems to me that the philosophy of border protection is very much dominated by that figure”. The Secretary went onto advise that: “If you did have that large influx of direct arrivals who raised protection issues and who were found to warrant protection, what would we do?….I do not think that particular issue has been addressed as a live issue in any detailed way”. 

Current border protection policy as enacted in the Migration Amendment (Excision from Migration Zone) Act 2001 to be developed in the proposed Bill does not differentiate between direct and indirect arrivals because in the haste of drafting the policy (for whatever domestic political motives) DIMIA did not consider the issue. For example, if a boat was traveling direct from Vietnam and arrives in Australian territory excised from Australia’s migration zone under the Act and the proposed Bill, then, these asylum seekers would be deemed an ‘offshore entry person’ and sent to an off-shore processing centre.

Therefore in its current form the Bill is unacceptable.

Conclusion
For the above reasons PolMin strongly urges the Committee to advise the Senate to reject the proposed Bill in the same way the Senate rejected the Migration Amendment Regulations 2002 (No.4). In rejecting the Bill the Committee must stress to the Senate that:

· the Minister’s attempt to reintroduce the Migration Amendment Regulations 2002 (No.4) in bill form undermines the integrity of Senate and of Parliament; and

· the proposed Bill is unnecessary and ill-considered public policy.

PolMin thanks the Committee for considering this submission and would welcome the opportunity, if the Committee so wishes, to address the Committee during the Committee’s public hearing on this matter.

Yours Sincerely,

James McGillicuddy

Coordinator

PolMin


Australian Political Ministry Network Ltd


Influencing public policy for the common good
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