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Response to the Senate Legal and Constitutional Committee inquiry into the Migration Legislation Amendment (Further Border Protection) Bill 2002 and related matters

Questions on Notice

Department of Immigration and Multicultural and Indigenous Affairs

1.
How many islands are covered by the proposed additions to the definition of excised offshore place? How many of those islands are inhabited?

The Department has been advised by Geoscience Australia that the number of islands covered by the proposed additions to the definition of “excised offshore place” is approximately 4891.  The Department is unable to advise how many of these islands are inhabited.  The amendments proposed do not affect Australian residents, who continue to be able to go about their lives as before. Further details of the implications of the Bill are contained within the answers to other questions below.

2. On what basis were the different degrees of latitude for the excised offshore places in the different States and Territory determined? For example, why has almost the entire coastline of the Northern Territory been included in the excision zone, but only the tip of north Queensland and the Torres Strait Islands? 

The different degrees of latitude were determined after considering a number of factors. Principally, the areas were determined on the basis of the history of unauthorised boat arrivals from various countries over the past 15 years, as well as more recent analysis and intelligence as to where people smugglers are now targeting their operations. They were also determined based on an analysis of current navigational routes for these areas.

3. What consultation about the proposal to excise the islands in question took place between the Department and the communities that inhabit them?

The Minister for Immigration and Multicultural and Indigenous Affairs informed the relevant community leaders and State Government Premiers on 6 June 2002, prior to the making of the Regulations, telephoning many of these leaders. On 6 June 2002, the Minister also wrote to:

· Mr Terry Waia, Chairperson of the Torres Strait Regional Authority;

· Mr Geoff Clark, Chairperson, Aboriginal and Torres Strait Islander Commission;

· Mr Matthew Wonaeamirri, Chairman, Tiwi Land Council;

· Mr Walter Amagula, Chairman, Anindilyakwa Land Council;

· The Hon Dr Geoff Gallop, Premier of Western Australia;

· The Hon Clare Martin, Chief Minister of the Northern Territory;

· The Hon Peter Beattie, Premier of Queensland; and

· The Hon Wilson Tuckey, Minister for Regional Services, Territories and Local Government.

In these letters the Minister advised these people of the extension of the definition of ‘excised offshore place’. The Minister pointed out that this would not affect Australian citizens and other persons with lawful authority under the Migration Act 1958 (the Migration Act) to be in Australia, and would only affect those who did not have this authority. Mr Ruddock reiterated that it had no other effect on the status of the islands concerned.

Consultation was not undertaken directly with the communities inhabiting the islands because of the timeframes involved and because the provisions included in the Bill do not affect these communities. The effect of the Bill is that non-citizens entering these new excised offshore places unlawfully, become offshore entry persons. Offshore entry persons are unable to make a valid application for a visa unless the Minister decides that it is in the public interest to do so. These persons may subsequently be detained and/or removed by Australian authorities. The provisions of the Bill have no effect on any other person or class of persons, including the lawful inhabitants of the islands in question.
4. Please give details of what the Torres Strait Protected Zone is, how it operates and when and for what purpose it was established.

The Torres Strait Protected Zone came into force on the passage of the Commonwealth Torres Strait Treaty (Miscellaneous) Act 1984 which gave effect to the Torres Strait Treaty (1978) between Australia and Papua New Guinea (Australian Treaty Series 1985 No. 4).

The Protected Zone is set out in Article 10 of the Treaty. This allows traditional inhabitants of the Torres Strait Islands to move freely between Australia and Papua New Guinea, within the Torres Strait, without being visaed for entry into Australia. This is given effect by subsections 13(2) and 42(2) of the Migration Act, which allows an inhabitant of the Protected Zone travelling to a protected area in connection with traditional activities to do so without a visa. The Bill does not affect these activities or provisions of the Migration Act.

5. Item 7 of the Explanatory Memorandum (paragraph 8) states that:

'The Commonwealth will continue to ensure that, while unauthorised arrivals at “excised offshore places” cannot apply for visas, appropriate arrangements will ensure that Australia continues to fulfil its obligations under the United Nations Convention relating to the Status of Refugees and under other relevant international instruments.'

Please give details of the 'appropriate arrangements' that will ensure that Australia continues to fulfil its international obligations.

There are two mechanisms that ensure Australia meets its international obligations under the 1951 Refugees Convention and Protocol and protects asylum seekers from refoulement during the processing of their claims:

· The first mechanism enables the Minister to decide whether to allow a visa application from unauthorised arrivals at an excised offshore place (offshore entry persons).  This is a personal, discretionary non-compellable power.

· The second mechanism is the ability to take offshore entry persons to another country, declared by the Minister, that meets internationally recognised standards for providing protection to asylum seekers.  Nauru and Papua New Guinea are currently declared countries.

6.
If unlawful non-citizens arrive on an island that has been excised from the migration zone, please give details of the practical consequences. In particular:

· How will they be dealt with? 

· What guidelines or regulations will be followed in dealing with them?

· Will they be held in detention? If so, where?

· Will they be returned to the country from which they came, particularly if that country is not the alleged country of persecution from which they are seeking refuge but a third country?

The Migration Act sets out that those arriving at an excised offshore place cannot make a valid visa application whilst in the migration zone. However, the Minister may determine, if it is in the public interest, that such a person may make a valid visa application in the migration zone.

When an unauthorised arrival arrives on an excised offshore places he or she is identified as far as possible and details including identification, language spoken, claimed nationality, family composition, relationship to other arrival group members and possible claims for refugee status are recorded.

An Departmental officer may detain the unauthorised arrival, or the officer may take that person to another country, declared by the Minister, that meets internationally recognised standards for providing protection to asylum seekers.  Nauru and Papua New Guinea are currently declared countries.

Unauthorised arrivals who raise claims for refugee status are assessed against the criteria contained in the Refugees Convention and are protected from refoulement during processing of their claims.  

The refugee status assessments are conducted by Departmental officers who are responsible for fully documenting and actively exploring all claims for protection made by asylum seekers.

If the person is found to be a refugee, he or she is informed that resettlement opportunities will be explored on the person’s behalf. 

All persons found not to be refugees have access to an administrative review process which accords with the United Nations High Commissioner for Refugees (UNHCR) review arrangements.  If, after review, a person is still found not to be a refugee and no other international treaty obligations are present, the person is expected to depart as soon as circumstances permit.

The administrative arrangements ensure asylum seekers arriving in Australian territorial seas receive robust refugee status assessments and proper protection and support while their status is being assessed, and that Refugees Convention protection is provided to those found to be refugees.

7.
Item 4 of the Explanatory Memorandum (paragraph 5) states that:

'The bill is being introduced in response to indications that people smugglers are changing the focus of their operations to target islands closer to the Australian mainland'.

Please give more details of the basis for this statement. What are the 'indications' and on what sources of intelligence does the Department rely? Where and when was the idea initiated to extend the excised offshore areas to include those areas in the Bill?
The Department accesses information from a very broad range of sources.  We continually analyse, monitor and update the information held.  

From interviews conducted with unauthorised arrivals and from information provided through the Australian Embassy in Jakarta, we have been made aware that potential unauthorised arrivals do not intend travelling to either Ashmore Island or Christmas Island, particularly since the return of vessels from these islands to Indonesia.  The illegal immigrants are aware that travel to these islands will not deliver to them a satisfactory outcome.  All information, however, indicates that these illegal immigrants continue to have a strong resolve to seek illegal entry to Australia, through alternative travel routes.

The Government’s Anti-People Smuggling Taskforce continuously monitors the intelligence received. In early June the Taskforce provided advice to Ministers that intelligence confirmed that attempts would be made to bring people to Australian territory or through Australian territory in the very near future. On the basis of this advice, the Government proceeded to bring about the amendments by Regulations made on 7 June 2002. 

8. The Minister in the Second Reading Speech for the Bill stated that:

'The expansion [of the excised offshore places] also makes it significantly harder for people smugglers to get to an area where visa applications may be made, where they can dump their human cargo and escape without detection. The risks to people smugglers of capture and prosecution are far greater with the implementation of these changes than would have been the case with the regulations that we had previously sought to operate'.

Were the regulations to which the speech referred the Migration Amendment Regulations 2002 (No. 4) that were disallowed by the Senate on 19 June 2002? If not, to which regulations was the Minister referring?

How will the effect of the Bill differ from that of those regulations in terms of risk to people smugglers? 

The changes proposed by the Bill will enhance Australian authorities capacity and scope to pursue, capture and prosecute people smugglers should they venture closer to Australia. In his Second Reading Speech for the Bill, the Minister was referring to the fact that the risks of capture and prosecution for people smugglers would be far greater with the extension of excised offshore places in this Bill, compared with the existing legislative provisions defining excised offshore places.

This is because the modus operandi of some people smugglers is to accompany the people smuggled. Often they will accompany the boat very close to the ‘drop off point’, and then remove themselves from Australian territorial waters in another vessel. The Bill, by extending excised offshore places to islands off the northern coast of Australia, and therefore requiring people smugglers to bring their vessels closer to mainland Australia, will make it harder for these people smugglers to escape detection and remove themselves without being caught and prosecuted.

9. What is the extent of financial or other assistance provided by Australia to Indonesia and Indonesian law enforcement agencies to combat people smuggling? If monetary assistance is provided, how is it allocated and what has been the benefit derived from that assistance?

No direct monetary assistance is provided to Indonesia.  Australia does, however, cooperate with Indonesia on capacity building initiatives and joint efforts to promote regional action to combat irregular migration and people smuggling, including;

· the implementation of an ongoing Border Integrity Management Program in Indonesia through the provision of training and specialised equipment to Indonesian immigration officials;

· exchanges of officials between Australia and Indonesia to discuss bilateral cooperation against people smuggling and illegal migration;  and

· co-hosting the Regional Conference on People Smuggling, Trafficking in Persons and Transnational Crime held in Bali on 27-28 February 2002.

Under the cooperative arrangements for combating people smuggling between the Australian Government, the Indonesian Government, the International Organisation for Migration (IOM) and the Office of the UNHCR, the Department provides financial assistance to IOM to meet the reasonable costs for the upkeep of intercepted third country nationals while their claims for asylum are being assessed or their removal to their country of origin or habitual residence is arranged.  The Department also provides the UNHCR with financial assistance for the administrative and processing costs associated with the refugee status determination procedures that UNHCR conducts in Indonesia.  

Since commencement in April 2000, the total cost of the regional cooperation arrangements in Indonesia to end April 2002 has been $6,938,458.

The benefits derived from this cooperative relationship are significant:  

· development of strong working relationships between our two countries on immigration matters;

· enhanced effectiveness of border management in our respective countries;  

· a more consistent application of our respective countries’ laws;  and

· greater regional engagement on issues of mutual concern.

