[image: image1.png]ATSIC




ACTING CHAIRMAN
CH 20030442

Mr Jack Pearson

Research Officer

Senate Legal and Constitutional References Committee

Suite S1-61 Parliament House

CANBERRA   ACT   2600

Dear Mr Pearson

Thank you for your letter of 30 September 2003 regarding an ATSIC submission to the Senate Legal and Constitutional References Committee Inquiry into Legal Aid and Access to Justice.

ATSIC and ATSIS are pleased to accept the invitation. Our formal submission to the Inquiry is attached.

ATSIC will nominate two Commissioners to attend the Hearings. 

Yours sincerely

Lionel Quartermaine

Acting Chairman

13 November 2003

SUBMISSION TO THE 

SENATE LEGAL AND CONSTITUTIONAL REFERENCES COMMITTEE

INQUIRY INTO LEGAL AID AND ACCESS TO JUSTICE

ATSIC
Aboriginal and Torres Strait Islander Commission
ATSIS
Aboriginal and Torres Strait Islander Services

Terms of Reference

The capacity of current legal aid and access to justice arrangements to meet the community need for legal assistance, including:

(a) the performance of current arrangements in achieving national equity and uniform access to justice across Australia, including in outer-metropolitan, regional, rural and remote areas;
(b) the implications of current arrangements in particular types of matters, including criminal law matters, family law matters and civil law matters; and
(c) the impact of current arrangements on the wider community, including community legal services, pro bono legal services, court and tribunal services and levels of self-representation.
Executive Summary

It is clear from the evidence that there is insufficient access for indigenous people to legal aid and justice. The highest priority unmet critical needs for access are for indigenous women and communities serviced by remote bush court circuits. 
Indigenous women remain the most legally disadvantaged citizens in Australia.
It is also clear that the ability to meet these needs is already beyond the capacity of current legal aid providers, especially ATSILS, and that the need is becoming more critical with the rapidly growing indigenous youth population. Indigenous legal services have not been adequately funded for the various tasks they have been expected to perform in light of the 1991 RCIADIC recommendations.
ATSIS strongly believes that, with sufficient funding, co-operative partnerships and advocacy initiatives, that it is possible to redress the fundamental issues facing Indigenous people of inadequate access to legal aid and justice. 
There is a clear requirement 12 years after the RCIADIC, for a national approach to assess outstanding need for indigenous peoples’ access to justice and to addressing that need effectively. 

ATSIS strongly advocates for the commission of a legal needs analysis for Indigenous people in order to assess, analyse and respond to Indigenous legal needs effectively. 

A co-operative State/Territory and Commonwealth approach is needed to identify and remove systemic problems and distortions in provision of legal aid for indigenous Australians. This may lead to a framework of bilateral justice agreements consistent with the National Commitment. 

Consistent with a broader framework, a practical system/protocol for ATSILS and the main legal aid providers to identify and act on priorities at State and local levels would enable better access to justice for Indigenous clients, and ensure that limited resources are optimised.

While it is now self-evident that the underlying causes of Indigenous disadvantage must be addressed together with legal access issues, such an holistic approach must be adopted by all parties in practice in order to achieve sustainable outcomes. 

Indigenous Family Violence is a national crisis with urgent needs for increasing the capacity of legal aid services to provide access for victims and families.

ATSIS and ATSILS have undertaken a series of reforms and adjustments since 1996.
As required by Government policy on contestability, ATSIS is planning to put its legal aid program to competitive tender in order to better prioritise and target resources, to ensure that the program is responsive to community priorities and to provide the best possible quality of service. The successful tenderers alone will not be able to provide all Indigenous peoples’ need for legal aid and justice, leaving significant gaps in service which will require co-operation with other providers and additional resources. 
It should be emphasised that there is very real disadvantage experienced, now, by Indigenous people due to the constrained resources provided to Indigenous legal aid services which simply do not match the number of people and matters requiring assistance.
There are presently serious strains across the whole legal aid system which needs urgent resource supplementation. However, within the general constraint, the resources currently available to LACs and ATSIS are not equivalent. At the very least the ATSIS indigenous legal aid program needs to be funded at similar levels to LACs in order to recruit effectively and provide much needed services.
Until there is genuine equity and uniformity of access to justice for all Australians, and there is a clear national survey of known need for legal aid services, there remains a need for targeted, culturally sensitive legal aid services provided by the ATSIS indigenous legal aid program. 


INTRODUCTION
All Australians are entitled to equitable and uniform access to justice. It is evident that there are significant deficiencies in the provision of legal aid and access to justice for the mainstream population, however it is dramatically clear that Indigenous people experience these deficiencies far more acutely. 
It is clear from overwhelming evidence that current legal aid and access to justice arrangements are not adequate to meet Indigenous Australians’ legal needs fairly and equitably. A high proportion of indigenous people live in some of the most remote areas within Australia, in many cases with English as their second or third language. Where Indigenous people live in urban locations they are disproportionately marginalized, experiencing high rates of unemployment, poverty, overcrowded housing, domestic violence and social discrimination. 

Aboriginal and Torres Strait Islander people continue to experience much higher rates of adverse contact with the justice system than other Australians: 

· Indigenous incarceration rates are 16 times higher than non-Indigenous incarceration rates
.

· Nationally, the proportion of prisoners who were Indigenous rose from 14% in 1992 to 20% in 2002
.
· In June 2001, Indigenous people were 17 times more likely than non-Indigenous people to be detained in a juvenile detention facility
.

· In 2003, the highest ratios of Indigenous to non-Indigenous rates of imprisonment were recorded in Western Australia and New South Wales with Indigenous rates of imprisonment 22 and 17 times the non-Indigenous rates respectively
.

· Furthermore, the rate of imprisonment for Indigenous offenders increased by 7 per cent between June 2002 and June 2003.
Indigenous women have been identified as the most legally disadvantaged group in Australia
:

· Indigenous children are over-represented in the child protection system, being 6 times more likely to be on Child Care and Protection Orders than non Indigenous children
.
· Indigenous women are 45 times more likely than non-Aboriginal women to be the victims of violence and 10 times more likely to die as a result
. 
· The level of child abuse in Indigenous families is over 7 times the rate of non-Indigenous families
 (See Attachment A on key statistics).

These figures indicate a very significant need for greater access to legal aid for indigenous people in terms of remote area coverage, gender, language and culture.

ATSIS 
Since 1 July 2003, Aboriginal and Torres Strait Islander Services (ATSIS) has been responsible for funding Indigenous legal aid through Aboriginal and Torres Strait Islander Legal Services (ATSILS) and through a network of Family Violence Prevention Legal Services (FVPLS). ATSIS is responsible for policy and advocacy support to ATSIC and for all decisions relating to the administration of programs formerly the responsibility of ATSIC including choosing specific grantees, contractors and consultants following policies and priorities set by the ATSIC Board and Regional Councils.

Aboriginal and Torres Strait Islander Legal Services (ATSILS)

In response to Indigenous peoples’ obvious need for more equitable access to legal services, the ATSIS Legal Aid output supports 25 Aboriginal and Torres Strait Islander Legal Services (ATSILS) which provide quality, culturally appropriate legal aid assistance for Indigenous people through 96 (particularly rural and remote) service sites, in priority areas of law, particularly where personal liberty or safety is at risk. 

ATSIS’ policy goal for Legal Aid is: 

To ensure Indigenous people can exercise their legal rights through access to quality and culturally appropriate legal services and can live in a society that is free from discriminatory laws and practices.  

Sub-objectives are to promote social justice; to ensure that Indigenous people enjoy their rights, are aware of their responsibilities under the law and have access to appropriate legal representation; to reduce the disproportionate involvement of Indigenous people in the criminal justice system; and to promote the review of legislation and other practices which discriminate against Indigenous people
.
In 2002-03, ATSILS provided legal representation to 69,292 Indigenous people in 113,698 case and duty matters
 and received a total of $43.053m in ATSIC funding.  ATSILS are the preferred source of assistance for Indigenous people given their particular understanding of their clients' culture and circumstances and their wide geographical coverage.

ATSILS are required to prioritise provision of services in accordance with ATSIS’ National Program Policy Framework for ATSILS (“The ATSILS Policy Framework”) affording priority assistance to those clients who potentially face custodial sentences.  Accordingly, in face of sheer demand for assistance, ATSILS predominantly provide legal aid services for criminal matters (89% of case and duty matters in 2001-02; compared with only 2% family matters and 2% violence protection matters)
.  
While constraint of resources is a major factor in the resulting gaps in service, ATSIS has been concerned to ensure that other factors such as efficiency, standards of service and prioritising of matters in ATSILS’ provision of legal aid do not inhibit Indigenous peoples’ best access to justice.
Reforms

Since 1996 ATSIC has focused on implementing reforms nationally, to improve the quality and uniformity of service delivery through ATSILS, increased access for women and better data collection. The Government has supported ATSIC’s strategy of reforms and future program directions for Legal Services which has involved a progressive shift from funding services on more of a historical basis to a new basis of funding on client need, organisational performance and closer equivalence with LAC standards. A summary of reforms is outlined below:

	ATSILS Reforms Overview

· 100% of ATSILS have adopted the ATSILS Policy Framework designed by ATSIS - compliance with this framework is a condition of ATSILS grant conditions and performance evaluation

· 100% of ATSILS are to adopt National Minimum Service Standards (based on Law Society standards) as condition of grant 

· ATSILS in NSW, NT and WA have adopted State specific Best Practice Standards

· 100% of ATSILS have had Effectiveness Reviews and Quality Assurance Checks

· Over 90% of ATSILS have participated in Quality Management Training

· Five-factor funding allocation method to target ATSILS resources adopted by ATSIC Board - to apply to additional funds in first instance. Used to allocate additional funds to under- resourced ATSILS in NSW and WA.

· Australian Institute of Criminology (AIC) has been engaged to revise a national needs based funding allocation method.

· Contestability Policy for ATSILS adopted by ATSIC Board in April 2001- for all ATSILS to be tested against other potential service providers. Based on independent contestability study.

· 25% of ATSILS services have been put to competitive tender (NSW) and with active processes to introduce tendering in SA, south Queensland and nationally.

· Women’s access to ATSILS increased from 11% to 28% of general ATSILS clients

· 13 specialist Family Violence Prevention Legal Services established to focus on victims - predominantly women.

· State Directions Strategy (SDS)  introduced as main driver of continuous improvement – with elements such as demographic mapping; targeted funding formula, service standards, and links to contestability processes - the key point being efficiency and effectiveness  i.e. greatest value for money

· Performance management system implemented in all ATSILS. Phase Two - development of national data system has begun.




Cultural sensitivity - ATSILS as preferred service providers
Due to their extensive knowledge of their clients’ culture and circumstances, ATSILS are generally considered by Indigenous people to be the preferred source of legal assistance compared to LACs, CLCs, and private service providers. 

A national survey of Indigenous law and justice issues, conducted by the ABS in 1994, revealed that, overall, 15% of the Aboriginal and Torres Strait Islander population aged 13 years and over had used legal services in the 12 months prior to the survey – 19% of males and 12% of females. Of these, 67% used a specialist Aboriginal Legal Service rather than a State or Territory Legal Aid Commission, private legal practitioner or other form of legal service.

This preference for approaching Indigenous-specific legal service providers is also reflected in the 2003 OEA Evaluation of ATSIC’s Legal and Preventative Services Program, which indicated that very few clients (6 per cent) approached LACs for legal aid before gaining assistance from the ATSILS, while 39 per cent of LAC clients had first approached the ATSILS for help before approaching the LACs.

The reasons for Indigenous peoples’ preference for approaching Indigenous-specific organisations rather than mainstream service providers are multi-faceted. However, it is essentially the ATSILS’ ability to cater for the cultural needs of Indigenous clients that render them the most suitable avenue for Indigenous people in need of legal aid, particularly in the areas of:

· Dealing with language difficulties;

· Representation and explanation of the law in the face of what is often limited understanding of the justice system by Indigenous people; and

· Advocating and negotiating with relevant government authorities for services to Indigenous people.
In order to provide wider access to indigenous clients and equity in service provision mainstream legal aid providers could consider an examination of their practices and where necessary introduce appropriate cultural sensitivity training for staff.
It is also important to note that as discussed later in this submission, a proposed move to competitive tendering of the ATSIS program for provision of indigenous legal aid services will ensure that service providers are sympathetic to Indigenous peoples’ circumstances, needs and culture. 
Recommendation 1: 
That cultural awareness training is made available for non-Indigenous lawyers, particularly those working in LACs.
Current Challenges for the ATSIS Legal Aid Program
Rapid population growth - Indigenous youth

The indigenous population is the fastest increasing segment of the Australian population, expected to reach over 500,000 by 2006. Within this number, the youth segment (over 40% of the Indigenous population are under 15 years of age) is growing at the fastest rate, and will continue to do so until 2011.

The rapid growth of the Indigenous population is a significant challenge because this youth sector is in the highest category of contact with the justice system. The excessively high rate of Indigenous interaction with the criminal justice system will continue or worsen without preventive strategies and action that address the needs of youth.  This demographic trend is placing additional demands now on the capacity of ATSIS and ATSILS and will place considerable future demands on ATSILS and all legal aid providers.
Changing pattern of demand

There is an urgently growing demand for ATSILS to provide child protection, civil and family related, (including family violence) services.  However, providing these services as well as continuing assistance in criminal matters will require additional resources or, alternatively a change in the priorities set for provision of legal aid services.  If priorities are reset then this will simply postpone unmet demand that will be unlikely to be satisfied through referrals and alternative services.
Indicators of Funding Shortfall

Financial constraints are a significant factor in endeavours to provide genuine access to justice on a wide range of matters and to reduce incarceration rates and recidivism amongst Indigenous Australians.

ATSIC’s submission to the Department of Finance and Administration Pricing Review in 2001found a $12 million annual funding shortfall of ATSILS compared to Legal Aid Commission benchmarks. ATSIS commissioned the Australian Institute of Criminology to develop a funding allocation method (FAM) to advise proportionate need for legal service funds between the ATSIC Regions. While the formal report is not yet available, initial studies point to a severe shortfall in funding against current indicators of need. 

An Office of Evaluation and Audit (OEA) evaluation in 2003, reported the following findings in relation to the performance of ATSILS:
· ATSILS are providing legal services at a cost that is significantly lower than that paid by mainstream LACs for legal work undertaken on a referral basis by private practitioners, and that it is achieved at a level of client satisfaction no different from that reported by LAC clients (p1).

· The national shortfall in ATSIC funding to ATSILS, if their outputs are costed at the same level as LAC-paid legal work, is $25,605,598 (p2).

· There is low morale and high staff turnover among ATSILS practitioners (p2).

· Evidence suggests that ATSILS clients are more likely to plead guilty than mainstream offenders (p3).

· ATSILS have better communication with Indigenous clients than LACs (p3).

· ATSIC funding to criminal law issues, whilst inadequate, is proportionally excessive at the expense of domestic violence, family law and civil law (p 4).
ATSIS acknowledges that these studies have not been definitive yet they show a common pattern of dramatic under-funding that is having several observable effects:  

· Inability of services to meet current need

· Reduced capacity of ATSILS to attract best quality staff and pay rates equivalent to LACs
· Reliance on staff not fully qualified
· Criticism from courts about the quality of representation of indigenous offenders.

It is clear that there is considerable unmet need for legal services and that constraints are leading to strains, inefficiencies and gaps in service.

To meet the general challenge of resource constraint and the particular major challenges outlined below, ATSIS is continuing to introduce reforms to its Legal Aid Services program to gain efficiencies and where possible is seeking a broader national strategic approach, with other agencies, to address unmet need.

Links with other Legal Aid Providers

ATSIS and ATSILS have begun to develop practical co-operation with other legal aid service providers, which include the Commonwealth and State / Territory Attorney-General’s departments, responsible for supporting the Legal Aid Commissions (LACs) and Community Legal Centres (CLCs).  Some private-sector legal practitioners also provide free (pro-bono) legal representation for Indigenous people. 

State Governments have primary responsibility for legal aid in the areas of criminal and civil law which affect the majority of Indigenous people who have come into contact with the justice system.  Under ATSIS’ legal aid program, ATSILS undertake the majority of Indigenous criminal matters.  However, resource constraints mean ATSILS are not always able to act for Indigenous parties in relation to a range of important matters including child protection and violence apprehension orders.  ATSIS has made efforts toward negotiating with National Legal Aid and State Justice Departments to seek improved culturally appropriate services for Indigenous people in these areas. 

ATSIS believes that there is much greater scope for shared responsibility on the part of the Commonwealth and States and mainstream providers in provision of services to indigenous people. There have been several examples of genuine co-operation but this best practice needs to be extended to each jurisdiction and region. 

ATSIS believes this practical co-operation should be underpinned by formal frameworks such as Memoranda of Understanding and bilateral agreements linked to the National Commitment and based on an early agreed approach to the definitive assessment of overall indigenous legal needs.

ATSIS supports ATSILS in developing direct relationships with State and Territory Legal Aid Commissions (LACS) and other legal service providers, in order to ensure that the best possible legal service is available to all Indigenous people. ATSIS recognizes however that at present, the capacity of theses services is limited especially in relation to servicing remote communities.

ATSIS and ATSIC will continue negotiating within the Commonwealth to secure improved outcomes in the areas of family law and women’s legal needs. It is through ATSIS’ current Memorandum of Understanding (MoU) with the Commonwealth Attorney-General’s department, that inroads into improving Indigenous people’s access to family law assistance are being achieved.  Also under this MOU there have been specific undertakings to cooperate in relation to Indigenous women’s legal needs, particularly in the areas of family breakdown and family violence.
In Victoria and NSW the LACs family law solicitors have been seconded to ATSILS to meet the high demand of Indigenous family law cases.  In addition, Indigenous specific alternative dispute resolution initiatives have been implemented in NSW to assist Indigenous families resolve family law issues.

Recommendation 2: That a formal national framework of co-operation be developed between ATSIS, Commonwealth and State justice and legal aid service providers in order to optimise resources and services to indigenous clients.

MAJOR ISSUES
Poverty and Underlying Issues

“Changes to the operation of the criminal justice system alone will not have a significant impact on the number of Aboriginal persons entering into custody or the number who die in custody; the social and economic circumstances which both predispose people to offend and which explain why the criminal justice system focuses on them are much more significant in over-representation.”  (RCIADIC, National Report - Volume 4, AGPS Canberra 1991, p1)

Comprehensive assessment of the performance of current arrangements requires the examination of underlying factors which contribute to the majority of Indigenous people’s contact with the justice system. There is a great and longstanding disadvantage for Indigenous people, being compounded with increasing socio-economic inequity:

“Aboriginal and Torres Strait Islander people are widely recognised as being among the most impoverished groups within Australia. Their housing conditions are often comparatively poor, they have lower levels of educational attainment, and health conditions are also often poor. Those who live in remote areas often have limited access to social services expected as being basic to people living in urban areas. Many rely on government transfers as their major source of income”
.

It is troubling that over the last three decades, this low economic status has come to appear intractable
.
Such socio-economic disadvantage is a major contributing factor to the high level of contact that Indigenous people have with the criminal justice system
. In NSW the highest rate of proven matters before the courts corresponds to the most socio-economically disadvantaged region (Murdi Paaki, in western NSW), and the region with the second highest rate of matters proven is the next most disadvantaged region (Kamilaroi)
. This observation is in line with the frequent assertion that officially recorded rates of most forms of crime are higher in economically disadvantaged areas
.

The socio-economic disadvantage experienced by Indigenous Australians is rarely taken into account by the justice system. Intentional and inadvertent legislative practices can compound the problem of disadvantage, for example:

· Mandatory sentencing laws in Western Australia which require mandatory incarceration for low level property offences upon offenders’ ‘third strike’: the poverty in Indigenous communities and the requirement for basic means of living contributes significantly to the commission of this type of property related crime by Indigenous individuals, with mandatory sentences thus having a disproportionate impact upon Indigenous people and communities.

· The legislation imposing fines for a range of public order offences in the Northern Territory and the alteration of many penalties to fines in the WA Sentencing Amendment Act: the manner in which fines are enforced particularly in WA (discussed subsequently in this Submission), mean that many offences which are intended to be misdemeanours in nature, result in custodial sentences for Indigenous people because for the majority, their socio-economic position precludes them from being able to pay.

· The lack of expenditure on post-release support services for prisoners: it has been identified that assisting with training, employment, housing, and family care at this stage is essential, and the failure to invest in these social needs inevitably leads to a greater degree of social dysfunction and recidivism.

· The threat posed by an individual’s criminal record in securing long-term employment, or employment in anything other than ‘low level’ areas. It is a vicious cycle as unemployment is a substantial contributor to crime rates, with the Social Justice Commissioner identifying that ‘unemployment is a predictor for recidivism’
.
· Bonds and fines as punitive measures increase the likelihood of incarceration, as there is a greater inability to pay amongst Indigenous people.

Recommendation 3: That the scope of prisoner support services in all jurisdictions be expanded to provide greater assistance with housing, childcare, and financial matters to lessen post-release poverty related recidivism.

These factors increase Indigenous peoples’ contact with the criminal justice system thus generating the high workload for ATSILS and the courts which are already hugely pressed for resources. The net effect is one of diminished access to justice. The weight of these factors drives legal aid priorities toward assistance on criminal matters despite ATSIC/ATSIS policy preferences for a greater emphasis on assistance with civil, family law and greater levels of service for women. 

As stated in the Royal Commission into Aboriginal Deaths in Custody (RCIADIC) Report, it is important to focus, holistically, on the cycle of issues that contribute to indigenous over-representation in the criminal justice system. It is very difficult to tackle the issue of inequality before the law if first poverty and factors leading to and stemming from poverty are not redressed. Reducing poverty is likely to be a major long term element in reducing the high levels of indigenous offending and contact with the criminal justice system.

Therefore, employment programs, education, housing assistance, drug and alcohol rehabilitation and prevention programs, and violence prevention, all constitute important, sustainable ways to reduce patterns of offending and adverse contact with the criminal justice system and consequent overload on capacity of legal aid services.

This will require all governments working co-operatively and strategically with ATSIC, ATSIS and Indigenous communities.

Indigenous women and children’s legal needs

Statistical Picture of Need: Indigenous Women and Children’s Access to Legal Aid.

In Western Australia, the Gordon Inquiry
 determined that whilst Aboriginal women represent 3 per cent of the population, they account for 50 per cent of all domestic violence incidents reported to police, and that for Aboriginal women living in rural and remote areas the likelihood of being a victim of domestic violence was 45 times that of non-Aboriginal women. Indigenous children are 6 times more likely to be on Care and Protection orders than non-Indigenous children
. Substantiated child abuse is experienced in Aboriginal communities at a rate of seven times that experienced in non-Aboriginal communities
.

Indigenous women made up 28.3% of ATSILS’ clients in 2001-02. In 2001-02.

2% of ATSILS’ case and duty matters related to violence protection and 2% were family matters.  ATSIC’s Family Violence Prevention Legal Service Program (FVPLS) were developed as a response to Indigenous women’s lack of access to Legal Aid services.  However with only 13 services across Australia, they do not provide coverage to all regions.  This relatively small and under-resourced program is unable to address the barriers Indigenous women face in accessing Indigenous Legal Aid services, nor to provide the range of legal services available through ATSILS. 

The lack of Indigenous women’s access to culturally accessible legal aid was identified in the Australian Law Reform Commission’s 1994 ‘Equity before the Law’ report which identified Indigenous women as the most legally disadvantaged in Australia. It is ATSIS’ view that this is still the case.
It is clear that Indigenous women are not being appropriately served by existing legal aid services but the extent and nature of their need for services has not been adequately identified or analysed.  Therefore, an analysis of Indigenous women’s legal needs is required and a strategy developed to address them. 
Recommendation 4: That a comprehensive national study be undertaken to accurately determine Indigenous women’s needs for legal aid and access to justice. 
In order to address this issue, a co-ordinated effort is required including partnerships with Commonwealth and State/Territory government agencies. ATSIS has provided seed funding to the National Network of Indigenous Women’s Legal Services which provides advocacy and support to legal services. This network needs significantly more resources.

Implications

ATSIS has a close understanding of the barriers Indigenous women face in access to legal assistance. The ATSIC/ATSIS’ Family Violence Action Plan (August 2003) recognises that ‘women and children have the same rights as men before the law and their interests must be represented equally in public policy’. However, the statistics above reveal that Indigenous women’s legal needs are not being met. 

By following the recommendations of RCIADIC and with the effect of resource constraints, ATSILS provide approximately 89% of the advice and representation for criminal matters
. This trend has discouraged Indigenous women from approaching ATSILS for assistance initially, particularly given the likelihood of ATSILS defending the perpetrator. The problem has often been attributed to the "first-in, first-serve" nature of ATSILS work. The lack of alternative service providers in many of the jurisdictions in which ATSILS operate means that even if the victim sought ATSILS assistance first, if refused, they at least  have the option of seeking police assistance. However were the ATSILS to turn away the perpetrator, he would have nowhere else to seek representation. ATSIS acknowledges that wherever possible LACs have attempted to represent indigenous women in cases of conflict where the partner is represented by the ATSILS. However it remains that in many instances the victim lacks any legal advice beyond that provided by the police.

Indigenous women are further disadvantaged in the justice process by the Courts’ (particularly the Bush Court) inadequate approach to dealing with domestic violence and violence against women. The need for expeditious process in domestic violence assault charges and restraining order applications, particularly concerning the victim’s safety, is compromised due to the handling of such matters by inexperienced community police officers. Frequently a case may reach its fifth adjournment (five months after the original hearing date at most Bush Courts) without a plea still having been entered.
. 
It is a very challenging demand that inexperienced police officers are required to provide what is in effect, legal aid assistance.

Recommendation 5: That the level of resources be increased for court and police services in remote areas to ensure that Indigenous women’s experience with the justice process is fair and equitable.
The effect of delayed access to justice for Indigenous women is even more severe given the cultural inhibitions in their own communities such as beliefs in the sanctity of kinship and fear of community retribution. If they overcome this threat and seek representation, only to be met with refusal by the under-resourced ATSILS the lesson can be devastating. These considerations have often led to reluctance in seeking legal advice by many women.
Consequently, reference to the statistics of clients accepted or refused by the ATSILS does not present the real picture of the legal needs of indigenous women, particularly in relation to family violence. 
These observations indicate that current arrangements for Indigenous women’s access to justice are poor, especially in remote areas. However while ATSIC/ATSIS and its ATSILS committed to stamping out family violence,
 the prioritising of scarce resources to criminal matters means that, in practice, victims are not assisted while those responsible, are. Within existing resources ATSIS is limited in its capacity to give its own policies concrete substance. This contradiction will be overcome only through additional resourcing of ATSILS and Indigenous women specific legal service providers. 

Recommendation 6: That sufficient resources be allocated to ATSILS and FVPLS to enable provision of effective women-specific legal services in family violence and family law matters. 


Population growth and young people’s legal needs

A significant challenge is the rapid growth of the Indigenous population and the subsequent high proportion of Indigenous youth at high risk of adverse contact with the juvenile and criminal justice systems. The demand for quality, culturally appropriate and accessible legal services will increase and that prevention and rehabilitation services will be increasingly important.   

Recommendation 7: That a national indigenous youth crime prevention strategy be developed based on a model of key life stages, with a clear focus on youth, taking into account the driving factors of poverty and social exclusion, and with a focus on education and employment.

Children are also over-represented in the child protection system
 and ATSILS are not presently structured to support the children’s legal needs in these proceedings.  As such there is a risk that culturally sensitive advocacy is not readily available for Indigenous children in these legal proceedings. Effective process is at risk due to inadequate funding to the Legal Aid Commissions and increases in legal aid rates.  
Recommendations on Family Violence Matters

Family Violence Prevention 

To ensure Indigenous victims of family violence have immediate access to counselling, legal assistance and practical support, and to provide community education, ATSIS provides funding for 13 Family Violence Prevention Legal Services (FVPLS) nationally. In 2001-02, the FVPLS assisted 3704 people, an increase of 67 per cent from 2000-01.   ATSIS allocated funding of approximately $4.9 million in 2002-03. 
Commonwealth and State governments support the pressing need to address family violence in Indigenous communities, but they are not structured to provide a specific culturally appropriate response to the distinct needs of Indigenous people. Good practice developed by ATSIC’s Family Violence Prevention Program could be shared in a more strategic manner with other Commonwealth and State stakeholders, to inform broader service responses to Indigenous family violence.

It is evident (see Attachment A) that the family violence prevention legal services, found to be very effective, now need to be extended to each ATSIC region whee there is a significant incidence of family violence.

Recommendation 8: That increased funding be provided to extend Family Violence Prevention Legal Services so that these essential, culturally sensitive services can be provided to all regions and to high-need remote communities. 

ATSIS also supports other initiatives that aim to reduce the incidence of family violence such as women’s refuges, support workers and resource centres. 

In the absence of a national needs study on family violence and the needs of Indigenous children, women and men, there are no agreed national evaluation criteria.

Recommendation 9: That a national needs assessment of Indigenous family violence be conducted, including the production of a national data-set. 


Sexual Assault

Support for sexual assault victims needs to be a priority.  Sexual assault is an increasingly critical issue (eg Queensland Fitzgerald Report – ‘Violence in Indigenous Communities’) and has attracted substantial media exposure (Palm Island, Cape York, WA Gordon Report). There is a distinct shortage of Indigenous sexual assault workers and culturally sensitive services nationally.  

Recommendation 10: That appropriate recruitment and training procedures be implemented to ensure a supply of Indigenous sexual assault workers.

Men’s Services

The reported lack of effective counselling and prevention services for perpetrators must be addressed if any advancement in breaking the inter-generational cycle of violence is to be achieved. Evidence strongly suggests that the lack of suitable help outside of the judicial system for Indigenous men dealing with violence has contributed to Indigenous women and children not seeking assistance and remaining in violent situations. At present no national or state agency is taking a lead role and services for Indigenous men remain scant and ad hoc.
Alcohol and other Substance Abuse
Just over 4 out of 5 Indigenous homicides (83.4%) involved either the victim or offender, or both, drinking at the time of the homicide incident, compared to 2 out of 5 non-Indigenous homicides (38.6%).  Clearly, the link factor of alcohol in the cycle and incidence of family violence and other criminal acts must be addressed.

Geographical Coverage
The greatest gaps in access to justice are in geographical coverage. As identified by many mainstream legal aid providers, citizens living in regional and remote areas experience the greatest lack in access to legal aid because the inadequacy of service provision is most acute. This affects Indigenous people at an even more than the mainstream, due to the significant majority of Australia’s indigenous population living in regional and remote areas [73% of Australia’s Indigenous people live outside Australia’s cities and towns
]. Many indigenous people live in the very most isolated parts of Australia. 
Courts Administration bear significant responsibility for the restriction of the ability for indigenous persons in remote communities to receive legal aid. T

he majority of Indigenous people are subject to regional circuit courts, also known as Bush Courts, which provide one magistrate to sit for a single day in a particular community, between once a month and once a quarter. In the Northern Territory (NT) for example, this system affects 70% of the Indigenous population. 

The distribution of lawyers across regional areas is sparse. For example, in the NT, three ATSILS Offices must provide legal services to the 34,200 Aboriginal people that live in remote communities
. In the Top End, seven solicitors provide legal aid to the top third of the Territory, covering its approximately 250 remote Aboriginal communities. An illustration of the practical difficulties for genuine access is outlined below.
With the bush courts system many clients are precluded from giving instructions to ATSILS lawyers on the day allocated by ATSILS for this purpose, being the day before court sits (when the option is available). ATSILS lawyers therefore require frequent adjournments throughout the day in order to take instructions from new arrivals. Sometimes this may only be a break of three or four minutes to take full hearing instructions
. The caseload of these Bush Courts in many jurisdictions, more than doubles the caseload of its town court counterpart
. 

While ATSILS lawyers often attempt to gain access to community members for the purpose of advice and instruction taking the day before court sits, a number of constraining factors frequently make this  impossible. 

The practice of various Courts’ Administration ‘cramming’ of Bush Court circuits precludes the capacity to second lawyers earlier and to send more than one lawyer to each circuit. For example, in one jurisdiction Bush Circuits are conducted all at once, one week at the end of every five. This means that ATSILS lawyers are delivered to all the different courts at once by one ATSILS office. This then precludes the secondment of two lawyers to the one court, in juxtaposition with town-court, where the caseload is less, but ATSILS are still able to send two or more solicitors. In jurisdictions like Cape York, the Queensland Office of Courts conducts two Bush Court circuits up to 800km apart at the same time, leaving there no way in which an ATSILS solicitor (the only legal service providers to these courts) can ‘double-up’, and attend both sittings.

Further differences in the ability of ATSILS lawyers to provide the same service supplied to those who live in urban  areas (as opposed to the majority of indigenous people who live in regions) include the fact that the ATSILS lawyer is the only defence counsel made available at Bush Court. Language difficulties and constrained access to interpreters in many remote communities where English is barely spoken mean that many Indigenous clients have little conception of what is transpiring in court and virtually no access to interpreters during instruction-taking. The opportunity to follow-up a client’s case, or even provide a simplified explanation of its outcome is virtually non-existent, due to the enormous caseload Bush Courts bear and the irregularity with which they are visited. The RCIADIC flagged various deficiencies in remote community court process as instrumental in perpetuating the problems subject of its recommendations.

In cities, court is normally held in a large, established building with all the characteristics of a western adversarial court room. There are facilities for closed-circuit television to allow easily-intimidated witnesses to provide evidence. There are interview rooms provided for duty-lawyers to take complete instructions in private. If there is not enough time to extract the complete facts of a case either in client interview or in the courtroom, an adjournment is easily obtained (given the reasonable caseload) and is usually scheduled within two weeks. None of these facilities exist at Bush Court. Instead, lawyers are forced to take instructions from the sides of footpaths and beside rivers, without any privacy. 

With no alternate service providers in Bush Courts’ locations, there is no solution to representation where a conflict of interest arises in cases of family violence. One or other of the parties will not have an avenue of representation.  
The recognition that adequate legal representation under current Bush Court conditions is very difficult led to Recommendation 108 of the Royal Commission into Aboriginal Deaths in Custody (RCIADIC). It seems that very little has changed in respect of Bush Court process since the RCIADIC
.

Implications
· Indigenous legal aid clients have far less time to instruct and obtain advice from lawyers at Bush Courts than their mainstream clients. This is compounded by the fact that the lawyer and client rarely speak the same language and that lawyers are unable to take instructions from clients at any other time than the allocated court-sitting day.

· The conduct of different Bush Court circuits simultaneously by Courts Administration prohibits ATSILS from maximising the effectiveness of their resources, and means clients receive little time to understand charges against them, or adequately convey details of their own case. This disadvantage is further reinforced by the very limited number of Bush Courts hearings conducted.

· The absence of other legal aid service providers at Bush Courts denies victims of violence in remote areas access to any legal assistance, due to the conflict of interest and priorities within ATSILS. 

· With ATSILS limited resources being constrained effectively to criminal law matters, no community legal education, family violence assistance and civil assistance can be provided.
The main implication stemming from the detailed practical examples above is a major lack of access and equity for indigenous peoples in legal aid in remote areas. In light of the problems detailed, some specific recommendations follow.

Recommendation 11: That the secondment of at least 2 ATSILS lawyers to each Bush Court be facilitated through:

· recognition by the Offices of Courts of the need to structure circuit dates to facilitate ATSILS provision of aid to clients
· funding a separate Unit to work in Family Violence within each ATSILS, so that a lawyer from this Unit can attend Bush Courts and address victim needs without conflict of interest.

Recommendation 12: That Courts Administration allow for sufficient sitting days so that ATSILS solicitors are not forced into ‘cramming’ instruction taking and untenable caseloads to a single day.
Recommendation 13: That an increase in funding be made available to ATSIS so that priorities in service delivery need not be restricted to criminal defence services when attending regional courts.
Recommendation 14: Provision of domestic violence support services in remote communities so that victims are not discouraged from seeking access to assistance to initiate intervention orders or assault charges.
Recommendation 15: That a study be commissioned to ensure the current level of legal assistance resource in remote communities is directed to the greatest areas of need. 
Language difficulties as a barrier to access to justice

Language difficulties form a significant barrier to Indigenous people in gaining fair access to justice, particularly in remote communities. Many people do not understand court processes or even why they are before a court due to a lack of numeracy and literacy skills. 
It is important that legal services are equipped to communicate effectively with Indigenous clients. The OEA report noted that in communication with Indigenous clients, ATSILS have a clear advantage over LACs. When there are communication problems with Indigenous clients, legal practitioners in the ATSILS are much more likely to draw on help in-house and from the local Indigenous community than their LAC counterparts. Even LAC practitioners were found to be likely to seek help from ATSILS when they encounter communication problems with Indigenous clients.

The need for assistance in communication extends beyond lawyer-client interactions to the actual court process itself. There is a strong need for Aboriginal interpreters within the court system, particularly the Bush Court system. Many Indigenous clients, where no interpreter is available, have a poor understanding of court proceedings, which alienates them from the justice process. This lack of understanding can lead some clients to plead guilty when they should be pleading not guilty, which has implications for sentencing and perceived offending patterns. Access to independent interpreters (from outside the client’s community) is essential in accessing justice for Indigenous Australians, particularly in remote communities. 

Recommendation 16
:  That funding be increased for training of more Indigenous interpreters to work within the court system, particularly the Bush Court circuit. To preclude perceived or actual conflicts of interest, interpreters should not operate within their own communities.
Why Indigenous clients are more disadvantaged than the mainstream in receiving legal aid
Indigenous people have effectively less access to legal aid assistance and representation compared to the general Australian population. This is due to several of factors: 

· The higher proportion of Indigenous people living in remote or rural areas than mainstream 

· The higher proportion of Indigenous people who do not speak English as a first language than mainstream. There is a growing problem of deterioration of English proficiency amongst the younger generation
, which forms the highest risk category.
· There are greatly reduced rates of numeracy and literacy amongst Indigenous people as compared to the mainstream population (e.g. average school retention rate for an Indigenous person in remote Aboriginal communities in the NT, is grade 3 (age 8-9 in urban schools)
. 

There are 
additional factors which inhibit the ability of ATSILS to provide a level of service equivalent to their counterpart providers:
· ATSILS are even more pressed for resources than most CLCs and LACs

· ATSIS often meets resistance from many of the State and Territory governments and agencies which argue that indigenous Legal Aid funding is a Commonwealth responsibility, and that this absolves the State from the need to provide any support (through the LAC, Attorney General’s Department or Department of Justice) despite the fact that the State’s indigenous population fall within the scope of their own “mainstream’ legal aid duties.

· Mainstream legal aid services are provided by the States’ LAC, CLCs and those in the private sector who seek legal aid funding on a ‘per case’ basis.
·  ATSILS are expected to provide the whole range of services performed by the mainstream providers without access to the same level of resources, networks or a range of providers in each jurisdiction who can carry out work on their behalf. 

· ATSILS do not have the capacity to employ voluntary solicitors and/or staff. ATSILS resources are simply too thin to afford training people, particularly in such intensive work, and with the level of culturally appropriate skills required. 
State and Territory Legislative and Enforcement Practices which affect indigenous persons’ access to Legal Aid.

Certain legislation and enforcement policies escalate caseloads and can therefore reduce the amount of assistance each client of an ATSILS receives, due to the burden it places on the ATSILS’ already stretched resources. 

ATSIS endorses the finding of the National Legal Aid Secretariat that changes in laws often increase the community’s need for legal aid – with no corresponding injection of funds. ATSIS notes however that, in respect of laws/enforcement practices regarding fine penalties and default, this can have even broader ramifications for the indigenous population given a much higher proportion in financial hardship.
This is exemplified by practices such as those conducted by the WA Fines Enforcement Agency, whereby, should a person receive a notice to pay any type of fine and fail to do so within 28 days, they receive a notice instructing them that their licence is suspended from that day, until the fine is paid
. 

The low level of literacy in remote communities often means that notices will be received with no comprehension of their content by many indigenous recipients. Therefore the Indigenous person in default of the fine may be driving on a suspended licence without even knowing that it has been cancelled. Sometimes the fined amount is $1,000 for driving under the influence or $2,000 for a second offence. Such amounts are rarely capable of being paid by the large proportion of Indigenous people who rely exclusively upon a CDEP wage
. 

In 1991, almost 40% of all Aboriginal people in custody nationally, over a one month period, were there for fine default
.

The penalties for failure to pay are severe. The Court Registrar in WA is empowered to detain any person they think incapable of paying a particular fine. It is another case where access to legal aid is barred.

The Sentencing Amendment Act 2003 (WA) is likely to exacerbate the problem, because while the legislative intention was to reduce incarceration, many custodial sentences have been replaced with fines.

Recommendation 17: That practices such as imprisonment for fine default and mandatory or minimum sentencing requirements be thoroughly examined, with a view to replacing them with more effective, culturally sensitive sentencing procedures.

The implication of State policing practices

State policing arrangements can have a dramatic impact on Indigenous people’s contact with the justice system and ATSILS caseloads.  Particular examples are mandatory or minimum sentencing requirements and zero tolerance policing of WA, NT and NSW.  Such legislation increases the demand for legal services, thus increasing the pressure on Legal Aid services with limited resources. Blatantly discriminatory legislation can be challenged, and the operation of the law can be changed to accommodate the needs of all Australians. Other laws and policing practices may not be drafted to be discriminatory but nevertheless, have that effect. 
Further, that police intervene far more frequently and for more minor offences where an Aboriginal person is involved, is substantiated by the RCIADIC
. While no empirical proof can be provided for the argument that ‘police consistently use their discretion to intervene adversely in situations involving Aboriginal people where the same behaviour … would be ignored if it involved non-Aboriginal peoples’, data from a range of authorities and ongoing complaints strongly suggest that ‘discretion is used adversely in this regard’
.



Severe additional pressure on the operations of NSW ATSILS is caused by policing policy prompted by changes imposed by the NSW Government on the NSW legal and Court systems.  These changes include:

· Pre trial disclosures;

· Detention after arrest;

· Juvenile Court diversion including Youth Justice Conferencing, Legal Advice and the establishment of a 24 hour Youth Hotline Service;

· Substantially increased Local and District Court sitting days;

· Additional Children’s Court work;

· Circle sentencing and guideline judgements on guilty pleas;

· Difficulty in obtaining the services of the Public Defenders and cost burden of reliance on the private bar.

It has been widely recognised that the high criminalisation and incarceration rates of Indigenous young people are a disastrous time bomb which will seriously affect the life chances of another generation of Aboriginal and Torres Strait Islander people. The recommendations of the Royal Commission into Aboriginal Deaths in Custody require that Aboriginal communities and organisations should be negotiated with to find the best solutions to the problem of over-representation and be resourced to provide adequate non-custodial community-based diversionary alternatives. There is still enormous scope for improved implementation of these recommendations.

Despite formal commitment by governments, the recommendation requiring negotiation with Aboriginal communities and organisations to reduce incarceration levels have not been adequately implemented. 

While there has been an improvement in the extent to which Aboriginal organisations can contribute in relation to decisions about individual young people appearing before the courts, it is clear that there are variations between States and different regions on the extent to which alternatives have been implemented. Best practice examples from each jurisdiction need to be more actively promulgated across all jurisdictions.
It is clear that greater resourcing is needed for community-based and devised strategies for indigenous offenders, especially young people. No matter what non-custodial options are available in juvenile justice legislation, the central issue is the extent to which they can be utilised in practice.
Implications

· Increase in the already disproportionately high numbers of Indigenous people in custody.
· Unnecessary exacerbation of ATSILS workload and exhaustion of minimal resources
· Congestion of court system
· Congestion of prison system
· Allows ad hoc and disproportionate emphases in policing.
Recommendation 18: That reviews of State legislation and enforcement practices are regularly undertaken by the State Attorneys-General (SCAG) and the Law Reform Commission in conjunction with ATSIS and other bodies such as the Public Interest Advocacy Centre (PIAC). 

Recommendation 19: That successful alternative sentencing programs, such as Circle Sentencing (NSW), Koori Court (VIC) and Nunga Court (SA), and various restorative justice models be extended to all jurisdictions.

Recommendation 20: That resources be increased for courts to allow sufficient time for each case to enable Indigenous clients to gain enough understanding of the proceedings for their cases to be presented adequately.





· 
· 
· 
· 
· 

Lack of data on legal needs of Indigenous Australians inhibits the ability to quantify and adequately target legal aid funding.

Currently no information exists which accurately identifies the quantum and type of legal needs of Indigenous people Australia-wide, or by State or Territory or region. Without such information, there are great difficulties in ensuring that the limited funding ATSIS provides its legal services, is directed to the areas of greatest need. 


ATSIS agrees with the recommendation put forward by the National Legal Aid Secretariat that a national strategy ought to be adopted toward designing and implementing this needs survey.

ATSIS is conducting a data study of Indigenous legal need across Victoria and its regions, made possible with the co-operative approach of the Victorian Department of Justice. The collaborative funding and input into the research is viewed as ‘best practice’ by ATSIS – and reinforces the need for State and Territory support in order to catalyse such projects.

ATSIS has examined the various legal aid data collection programs and is working on its own data collection program. A national strategy for a legal aid data collection system that could be used by all mainstream and indigenous legal aid service providers would be welcome.

Implications:

· No guide currently exists for resources to be targeted to maximum efficiency. 
· Without accurate statistics reflecting need, ATSIS are forced to approximate where funds are best spent in terms of priority law matters.. 

· 
Recommendation 21:  That a comprehensive legal needs analysis for Indigenous people be conducted across all States and Territories of Australia through a national strategy involving all mainstream providers and Attorney-General’s Departments. 




Note: A best practice model being developed currently by ATSIS in conjunction with the Victorian Department of Justice and the Terms of Reference would prove a useful basis for the national approach.

ATSIS Legal Aid Service Reforms
Matching limited resources to community needs 

It is an ongoing challenge for ATSIS and ATSILS to match resources to the community’s needs.  Given the pressures of continued constrained funds in the short to medium term, it is important to ensure that ATSILS optimise existing financial resources, particularly as the rapid growth in Indigenous population increases the demands on the whole ATSILS network. 

ATSIS acknowledges that ATSILS have been effective in providing services and that there are genuine strains arising from funding restraints. The principal objective of the State Directions Strategy (SDS) is to assess whether the existing ATSILS structures/locations are best placed to meet the future demands on their services; to eliminate any duplicated administrative costs; and savings redirected to direct services in the areas of most need. 
In line with Government contestability policy, the tendering of services based on contracts is the next stage of the reforms process. ATSIS believes that there are genuine advantages in moving to a more specific purchaser /provider arrangement in terms of ensuring both efficiency and better targeting of service to clients’ needs. 
The State Directions Strategy (SDS) is the principal method for advancing the national Legal Aid Services reforms in each State. The aim is to ensure that ATSILS achieve optimum efficiency and effectiveness in client service delivery. The key elements of the Strategy are:

· Contestability and Tendering

· Consultation with Legal Aid Commissions and Attorney-Generals Department(s)

· Consultation with Regional Councils

· Consultation with Regional Offices and State Policy Centres

· Consultation with State Agencies

· Working with State and Territory Indigenous Justice Agreements

· Demographic and Service Mapping

· Modelling

· Financial Analysis

· Funding Allocation Method

· Consistency with Board Principles

· Consistency with ATSIC/ATSIS corporate contract processes.

It must be emphasised that a condition of the move to competitive tendering is to ensure that service providers are sympathetic to Indigenous peoples’ circumstances, needs and culture. 
Funding Allocation Method (FAM) - Targeting Need. 

An essential pre-condition of moving to tenders is the finalisation of a funds distribution formula, in order to determine the funds available for each region to purchase services. ATSIS has been gradually introducing a needs based model based on an ATSIC Board approved FAM in April 2001. This method indicates the percentage of ATSIS’ total Legal Aid budget which each State and Territory should receive, based on five separate factors relevant to Indigenous peoples’ need for legal services.  The Australian Institute of Criminology has been contracted to develop the final comprehensive needs-based FAM based on ATSIC’s Regional boundaries.











CONCLUSION
It is clear from the evidence that there is insufficient access for indigenous people to legal aid and justice. The highest priority unmet critical needs for access are for indigenous women and communities serviced by remote bush court circuits. 
Indigenous women remain the most legally disadvantaged citizens in Australia.

It is also clear that the ability to meet these needs is already beyond the capacity of current legal aid providers, especially ATSILS, and that the need is becoming more critical with the rapidly growing indigenous youth population. Indigenous legal services have not been adequately funded for the various tasks they have been expected to perform in light of the 1991 RCIADIC recommendations.
ATSIS strongly believes that, with sufficient funding, co-operative partnerships and advocacy initiatives, that it is possible to redress the fundamental issues facing Indigenous people of inadequate access to legal aid and justice. 
There is a clear requirement 12 years after the RCIADIC, for a national approach to assess outstanding need for indigenous peoples’ access to justice and to addressing that need effectively. 

ATSIS strongly advocates for the commission of a legal needs analysis for Indigenous people in order to assess, analyse and respond to Indigenous legal needs effectively. 

A co-operative State/Territory and Commonwealth approach is needed to identify and remove systemic problems and distortions in provision of legal aid for indigenous Australians. This may lead to a framework of bilateral justice agreements consistent with the National Commitment. 

Consistent with a broader framework, a practical system/protocol for ATSILS and the main legal aid providers to identify and act on priorities at State and local levels would enable better access to justice for Indigenous clients, and ensure that limited resources are optimised.

While it is now self-evident that the underlying causes of Indigenous disadvantage must be addressed together with legal access issues, such an holistic approach must be adopted by all parties in practice in order to achieve sustainable outcomes. 

Indigenous Family Violence is a national crisis with urgent needs for increasing the capacity of legal aid services to provide access for victims and families.

ATSIS and ATSILS have undertaken a series of reforms and adjustments since 1996.

As required by Government policy on contestability, ATSIS is planning to put its legal aid program to competitive tender in order to better prioritise and target resources, to ensure that the program is responsive to community priorities and to provide the best possible quality of service. The successful tenderers alone will not be able to provide all Indigenous peoples’ need for legal aid and justice, leaving significant gaps in service which will require co-operation with other providers and additional resources. 

It should be emphasised that there is very real disadvantage experienced, now, by Indigenous people due to the constrained resources provided to Indigenous legal aid services which simply do not match the number of people and matters requiring assistance.
There are presently serious strains across the whole legal aid system which needs urgent resource supplementation. However, within the general constraint, the resources currently available to LACs and ATSIS are not equivalent. At the very least the ATSIS indigenous legal aid program needs to be funded at similar levels to LACs in order to recruit effectively and provide much needed services.
Until there is genuine equity and uniformity of access to justice for all Australians, and there is a clear national survey of known need for legal aid services, there remains a need for targeted, culturally sensitive legal aid services provided by the ATSIS indigenous legal aid program. 

Law and Justice Branch

ATSIS

October 2003









SUMMARY OF RECOMMENDATIONS
Recommendation 1: That cultural awareness training is made available for non-Indigenous lawyers, particularly those working in Legal Aid Commissions (LACs).
Recommendation 2: That a formal national framework of co-operation be developed between ATSIS, Commonwealth and State justice and legal aid service providers in order to optimise resources and services to indigenous clients.
Recommendation 3: That the scope of prisoner support services in all jurisdictions be expanded to provide greater assistance with housing, childcare, and financial matters to lessen post-release poverty related recidivism.
Recommendation 4: That a comprehensive national study be undertaken to accurately determine Indigenous women’s needs for legal aid and access to justice. 
Recommendation 5: That the level of resources be increased for court and police services in remote areas to ensure that Indigenous women’s experience with the justice process is fair and equitable.
Recommendation 6: That sufficient resources be allocated to ATSILS and FVPLS to enable provision of effective women-specific legal services in family violence and family law matters. 
Recommendation 7: That a national indigenous youth crime prevention strategy be developed based on a model of key life stages, with a clear focus on youth, taking into account factors of poverty and social exclusion, and with a focus on education and employment.
Recommendation 8: That increased funding be provided to extend Family Violence Prevention Legal Services so that these essential, culturally sensitive services can be provided to all regions and to high-need remote communities. 
Recommendation 9: That a national needs assessment of Indigenous family violence be conducted, including the production of a national data-set. 
Recommendation 10: That appropriate recruitment and training procedures be implemented to ensure a supply of Indigenous sexual assault workers.
That the severe problem of access to justice in remote areas be addressed by Recommendations 11-16.
Recommendation 11: The assignment of at least 2 ATSILS lawyers to each Bush Court; and
· recognition by the Offices of Courts of the need to structure circuit dates to facilitate ATSILS provision of aid to clients

· funding a separate Unit to work in Family Violence within each ATSILS, so to attend Bush Courts and address victim needs without conflict of interest.
Recommendation 12: That Courts Administration allow for sufficient sitting days so that ATSILS solicitors are not forced into ‘cramming’ instruction taking and untenable caseloads to a single day.

Recommendation 13: That an increase in funding be made available to ATSIS so that priorities in service delivery need not be restricted to criminal defence services when attending regional courts.

Recommendation 14: Provision of domestic violence support services in remote communities so that victims are not discouraged from seeking access to assistance to initiate intervention orders or assault charges.

Recommendation 15: That a study be commissioned to ensure the current level of legal assistance resource in remote communities is directed to the greatest areas of need. 
Recommendation 16:  That funding be increased for training of more Indigenous interpreters to work within the court system, particularly the Bush Court circuit. To preclude perceived or actual conflicts of interest, interpreters should not operate within their own communities.
Recommendation 17: That practices such as imprisonment for fine default and mandatory or minimum sentencing requirements be thoroughly examined, with a view to replacing them with more effective, culturally sensitive sentencing procedures.

Recommendation 18: That reviews of State legislation and enforcement practices are regularly undertaken by the State Attorneys-General (SCAG) and the Law Reform Commission in conjunction with ATSIS and other bodies such as the Public Interest Advocacy Centre (PIAC). 

Recommendation 19: That successful alternative sentencing programs, such as Circle Sentencing (NSW), Koori Court (VIC) and Nunga Court (SA), and various restorative justice models be extended to all jurisdictions.
Recommendation 20: That resources be increased for courts to allow sufficient time for each case to enable Indigenous clients to gain enough understanding of the proceedings for their cases to be presented adequately.

Recommendation 21:  That a comprehensive legal needs analysis for Indigenous people be conducted across all States and Territories of Australia through a national strategy involving all mainstream providers and Attorney-General’s Departments. 


ATTACHMENT A

Need - Incidence of Family Violence in Indigenous Communities 

Research shows that:

· Aboriginal and Torres Strait Islander people are 4.6 times more likely to be victims of violent crime than non-Indigenous people, with three quarters of these victims being women
.

· Indigenous women are much more likely to be the victims of family violence than non-Indigenous women and to sustain more serious injuries
.

· Violent behaviour towards spouses represents 35.5% of homicides and 39.5% of serious assaults in Aboriginal communities in Western Australia compared to 19.8% and 7.5% respectively in non-Aboriginal communities
.

· 53% of assault cases against Aboriginal women were cases in which the offender was known to the victim, with the offender in 69% of these latter cases being the spouse or partner of the victim
;

· Aboriginal women living in rural and remote areas are 1.5 times more likely to be a victim of domestic violence than other Aboriginal women and 45 times more likely to be a victim of domestic violence than the non-Aboriginal population
;

· the rate of homicide for Indigenous women was more than 11 times higher than the rate for non-Indigenous women, between 1989-1998,
 

· in NSW, the Aboriginal victims of sexual assaults was 159.3 per 100,000, compared to 57.3 per 100,000 for the general population,

· The level of substantiated child abuse is over 7 times the rate of non-Indigenous communities.

· Just over 4 out of 5 Indigenous homicides (83.4%) involved either the victim or offender, or both, drinking at the time of the homicide incident, compared to 2 out of 5 non-Indigenous homicides (38.6%).

ATTACHMENT B

Principles

Legal Aid Services Program – Reform Directions 

The following Principles apply to implementation of future reform directions of Aboriginal and Torres Strait Islander Legal Services:

1. That Future Directions reforms progress wisely and surely – to ensure that service delivery models best fit actual needs and circumstances and avoid the ‘one size fits all’ approach.

2. That Future Directions reforms are to be based on quality information from census, survey and research:

-
Funding Allocation Method - reform to determine funding on the basis of needs 
- 
State Directions Strategy – reform on the basis of performance and efficiency.

3. That the ATSIC Legal Aid program is effective now in meeting the needs of indigenous clients within very constrained funding and requires gradual adjustment for efficiency but not major change. Any change will have to ensure that indigenous clients are not further disadvantaged in gaining true access to the critical services for law and justice.

4. That the ATSILS are best placed for effective delivery of legal services for indigenous clients who place a high value on cultural awareness of the service provider as an element of program efficiency.
5. That the implementation of any changes be consistent with the ATSIC ATSILS contestability policy.
6. That all Legal Aid Service providers must comply with the relevant State or Territory authorising legislation which enables them to practice and provide legal services. 

7. That legal aid services continue to be delivered to Indigenous people by Indigenous governed organisations that have a commitment to and understanding of the communities they serve. 
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