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INQUIRY INTO CURRENT LEGAL AID AND JUSTICE ARRANGEMENTS

VICTORIAN GOVERNMENT SUBMISSION 

1. INTRODUCTION

This submission to the Senate Legal and Constitutional References Committee Inquiry into Current Legal Aid and Access to Justice Arrangements proposes to:

· review Commonwealth involvement in the provision of legal aid funding;

· discuss the impact of current funding arrangements on legal aid commissions; and

· explore possible options for future Commonwealth funding arrangements.

The Victorian Attorney-General and Victoria Legal Aid (VLA) would be available to expand on the information contained in the submission if this would assist the Committee’s deliberations.

The paper presents two options.  

The preferred option would see the restoration of Commonwealth legal aid funding to pre-1997 levels and the removal of the current requirement that Commonwealth funds be expended exclusively on matters arising under Commonwealth law.

Under the second option, Commonwealth funds would be expended on matters arising under State law where: 

· the matters support  Commonwealth legal aid priorities  (eg State law domestic violence or child protection cases which are clearly aligned to the Commonwealth family law legal aid priority of providing assistance to  spouses and children the victims of domestic violence); or 

· involves persons for whom the Commonwealth has constitutional or special  responsibility (eg social security recipients, Indigenous people, refugees and recently arrived migrants).

The paper also recommends the adoption of new principles for the future governance of Commonwealth legal aid funding arrangements.

2. COMMONWEALTH INVOLVEMENT IN LEGAL AID PRIOR TO 1997 

2.1
Pre-1970s: Legal Service Bureau

The Commonwealth first became significantly involved in the delivery of legal aid services when it established the Legal Service Bureau in 1942 for former service personnel and their families.  The Bureau employed salaried lawyers and paralegals for this purpose
.  The Bureau initially specialised in tenancy and fair rent cases, but later developed wider expertise to assist with  a broader range of  legal problems.

In the 1940 and 1950s the Bureau was Australia’s largest single legal aid service provider with offices in all State and Territory capitals, Newcastle, Wollongong, Townsville and Rockhampton.  By the time the Bureau ceased operation in 1973, it had assisted more than 1.5 million clients
.

2.2
1970s: Australian Legal Aid Office (ALAO) 

In 1974-5 the Commonwealth established the ALAO as a network of eight branch offices in each State and Territory, and 33 regional offices located in economically and socially disadvantaged areas. 

The ALAO program saw a significant expansion in Commonwealth expenditure in legal aid from less than $1 million in 1972/73 to over $16 million in 1975/76.

The ALAO provided a range of services including legal advice, casework, duty lawyer services and community legal education.  The ALAO also referred significant numbers of funded cases to the private legal profession.

Subject to a “means and needs” test, the ALAO was established to provide assistance, including the conduct of litigation, in matters arising:

· under Federal law, including family law – to all persons; and

· under State or Federal law – to persons for whom the Commonwealth Government has special responsibility such as social security recipients, Indigenous people, ex-service personnel and newly arrived migrants
.

2.3
1970s and 1980s: Legal Aid Commissions 

At the June 1976 SCAG meeting, the Commonwealth Attorney-General Mr RJ Ellicott QC proposed that the operations of the ALAO be transferred to the States and Territories “as a going concern”.  The Commonwealth proposed that ALAO staff be employed by new State/Territory legal aid commissions established as statutory corporations and operated by representatives of the State/Territory and Commonwealth Governments, the legal profession and consumers, and that they absorb the existing legal aid structures
. 

This “co-operative federalist” model of legal aid service delivery was adopted by all States and Territories.  The first legal aid commission was established in the ACT in 1977.  Commissions were progressively rolled out in the remaining jurisdictions over the next decade with VLA's predecessor, the Legal Aid Commission of Victoria, opening its doors in September 1981.

Funding for the new commissions was initially complex.  Funds available to commissions were basically the sum of the budgets for the pre-existing legal aid organisations (ALAO and State-based bodies).  Funding was derived from the Commonwealth and State/Territory Governments, interest on statutory fidelity funds, client contributions, costs recovered in legally assisted cases and interest on investments.  

Because of the dual Government funding arrangements, commissions were required to maintain separate accounting and statistical records according to whether the assisted person was a “Commonwealth” or “State” person.  The dual funding arrangements were administratively inconvenient and created difficulties in submitting forward estimates of expenditure.  These difficulties were compounded in jurisdictions where State commitments were estimated on the basis of predicted cash payments, whereas Commonwealth commitments were based on the Commonwealth fixing an estimated average cost per case and then determining the number of cases which could be approved by a commission.

New simpler Government funding arrangements took effect in 1988.  Under the new funding agreements a formula for determining the aggregate amount to be funded by the two Governments was established.  Pursuant to the formula, payments were apportioned 55% to the Commonwealth and 45% to the States/Territories.  Funding was indexed annually by an average weighted movement in Average Weekly Earnings and CPI.  These funding arrangements remained in place until 1997.

3. THE 1997 COMMONWEALTH FUNDING ARRANGEMENTS

3.1
Unilateral termination of the 1988 funding arrangements

In 1996 the Commonwealth gave notice of its intention to terminate the 1988 funding arrangement.  At the same time the Commonwealth also announced a reduction in Commonwealth legal aid expenditure of $100 million nationally over three years from 1 July 1997 ($33 million per annum).

The new funding arrangements changed the basis on which the Commonwealth provided legal aid funding in two fundamental ways.  First, the arrangements abolished the Commonwealth’s commitment to provide funding for “Commonwealth persons”, that is persons for whom the Commonwealth Government has special responsibility, such as social security recipients, Indigenous people, ex-service personnel and newly arrived migrants.  Under the new arrangements the Commonwealth would only fund matters arising under Commonwealth law and, even then, only a limited range of matters.

Secondly, the new funding arrangements replaced the “co-operative federalist” model with a purchaser/provider model.  Previously, legal aid commissions determined the allocation of legal aid resources within their jurisdictions by reference to guidelines determined by the commissions, regardless of whether the cases were under Commonwealth or State law.   Under the new arrangements, the Commonwealth “purchased” a prescribed number of legal aid services in respect of specific Commonwealth law types, as determined by agreements between the Commonwealth and the commissions.

3.2
1996 Senate Review

In response to these changes, the Senate Legal and Constitutional References Committee commenced an inquiry into the Australian Legal Aid System.  This inquiry began in late 1996 and handed down its third and final report in June 1998.  

Of the 22 recommendations contained in the final report, the majority has not been implemented.  In fact, the Commonwealth has not accepted any of the key recommendations of the Inquiry’s report.   

4.
THE COMMONWEALTH’S 1999 LEGAL AID FUNDING MODEL

On 15 December 1999, the Commonwealth announced that it would provide $64 million in additional legal aid funding nationally over four years commencing 2000/01.  The new funding levels represented an average increase of $15.75 million annually over the life of the arrangement (compared with $33 million in reduced annual Commonwealth payments under the 1997 funding arrangements).

In late 1999 the Commonwealth advised that it had completed a legal aid needs study that would inform the Commonwealth on its priority of bringing greater equity across jurisdictions to future Commonwealth legal aid funding arrangements.  On 22 December 1999, the Commonwealth announced a re-distribution of Commonwealth funding under which NSW’s and Queensland’s share of national legal aid funding increased by about 2% and Victoria’s share of national funding decreased by about 5%.  Funding in the remaining jurisdictions remained reasonably stable. 

The legal aid needs study prepared by John Walker Consulting Services and Rush Social Research for the Commonwealth Attorney General’s Department, which culminated in the legal aid funding model that has determined funding arrangements over the last four years, is by most scientific and academic measures not a needs study at all.   Rather the exercise engaged in by the Commonwealth in 1998-99 was a pseudo-scientific and pseudo-sociological inquiry directed at distributing a finite amount of Commonwealth funds across state/territory jurisdictions.  The legal aid funding arrangements that emanated from the Rush/Walker research cannot by any measure be said to have instituted a needs-based framework that served to enhance and protect people’s rights or provide remedies to people who have been legally wronged.   

Funding distribution models should be based on comprehensive empirical research and in this regard the Rush/Walker model fails.  Although the Rush/Walker research (entitled Legal Assistance Needs Project Phases I and II) was an attempt to define and measure legal need, it lacks empirical rigour, depth and breadth.  Using, as it does, applications for legal aid as the primary tool for measurement means that it focuses on ‘met’ need and fails to recognise either the number of people who never access or receive legal services or the social and personal factors that define lack of access.  

Funding distribution models should also be free from political manipulation and interference.  In this regard the Rush/Walker model also fails.  After the Rush/Walker research was completed and handed over to the Commonwealth, the model was changed in two significant ways.  

Firstly a "suppressed demand" factor was added.  This factor, applied to only three out of the eight jurisdictions, made an adjustment to revenue distribution to those three jurisdictions on the basis of speculation that publicity about reduced legal aid funding tended to suppress community demand for legal aid services in the relevant jurisdictions.

Secondly, the "average case cost factor" was incorporated into the model.  If the average case cost in a particular State was high, that State's legal aid commission would have to make fewer grants of aid from its particular quantum of revenue.  If that State made fewer grants of aid than the demand for legal aid must be lower in that State.  Therefore, that State should receive less funding.  This factor resulted in a significant reduction in VLA's Commonwealth funding allocation.  It was not part of the original Rush/Walker research and is wholly without justification. 

Any study to measure ‘legal need’ must be distanced from political considerations and must be based on empirical research.  The Rush/Walker research failed both these criteria.  

It has not been possible to find consensus amongst the various Australian reports and inquiries about the meaning of access to justice and legal needs.  However, notions of equality of access to legal services and equality before the law figure prominently, and are sufficiently self-evident to be a useful starting point
.  Other important considerations in measuring need that were not brought to bear on the Commonwealth sponsored analysis are legal prevention and education and the social indicators of particularly disadvantaged communities and their ability to generate particular legal needs that will change over time. Groups suffering social deprivation  - such as the long term unemployed, the geographically isolated, people whose ethnicity places them outside the cultural mainstream, Indigenous persons and people dependant on social security for income support - are the sociological foundation for legal needs research.  Objective empirical sociology played a clearly insufficient role in the 1999 study.

The Legal Assistance Needs Project Phases I and II suffers from obvious structural limitations but the Commonwealth nonetheless used the research as the basis for their Legal Aid Funding Model and for the funding arrangements that ensued from 1999.  

It has now been revealed that the initial model was erroneous in terms of its data and that the funding distributions over the last four years have been statistically wrong.

In the course of updating the model with 2001 Census data, recent divorce rate data and proportion of households earning less than $300 per week Victoria Legal Aid discovered significant errors or anomalies in the demographic data used for the original 1999 model.  The most serious error concerned population data by sex and age recorded for the period June 1998.  According to the original model, there are more males than females for virtually all states and for Australia as a whole.  This is a statistical error and has been acknowledged as such by one of the authors of the model.  Females have outnumbered males in Australia for many decades.  It appears that the error resulted from the way he interpolated the ABS data, as the data at that time was only available in 5-year age groups. An analysis of the effect of the incorrect data has not been undertaken by VLA, but given that males and females are accorded a different “legal aid weight”, the error must have effected the relative distribution of funding.

VLA also updated "Non English Speaking Background" (NESB) and "Aboriginal & Torres Strait" (ATSI) data arising from the 2001 Census to make the calculation of the “socio-economic cost factor” more rigorous.  During that process, another significant anomaly in the Rush/Walker model appeared.  According to VLA’s findings, the 1999 model significantly under-counted the NESB population in each state and territory.  This probably stems from the application of different definitions of “non-English speaking background”. The original model may have used a Commonwealth Grants Commission definition and not the standard Australian Bureau of Statistics definition.  The differences in state populations of NESB do, however, have a significant result on the distribution.  For example, in the original model Victoria had a score of .995, whereas in the updated model Victoria scores 1.065.  The scores for each state alter in the updated model. 

The other significant difference of note is that according to VLA’s updated model (based on figures received from the ABS in May 2003) divorces involving children under the age of 18 in 2001 as a percentage of all married couples dropped by approximately fifty per cent in each state and territory.  This is an extraordinary statistical difference in the space of five years that we are unable to explain at this stage.

The use of incorrect, non-standard and suspect data for the construction of the 1999 funding model has seriously compromised the Commonwealth’s 1999 funding model.  The Commonwealth’s failure to identify anomalies and errors discovered by VLA raises critical questions about the integrity of the funding model and the correctness and accuracy of the national distribution of approximately $470 million of funding  since the model  was adopted.

4. THE IMPACT OF THE POST-1997 AND 1999 FUNDING ARRANGEMENTS

5.1
Adverse impact of current Commonwealth funding arrangements

The main features of the Commonwealth’s legal aid policy since 1997 have been:

· an overall reduction in funding levels;

· a limitation on funding to matters arising under Commonwealth law and a termination of the commitment to provide funding for “Commonwealth persons”; 

· movement from a “co-operative” service delivery model to a purchaser/provider model; and

· adoption and implementation of a new legal aid funding model.

Each of these features has impacted adversely on the delivery of legal aid through legal aid commissions.

The reduction in the level of Commonwealth funding and the limitation on applying Commonwealth funding only to matters arising under Commonwealth law has meant that States and Territories have had to commit greater resources to legal aid service delivery (see Attachment 1).  This has been fundamentally at odds with the original basis on which legal aid funding arrangements were entered into under the Ellicott model and represents an unfair and unwarranted impost on State and Territory Governments.  

A number of commissions have responded to the Commonwealth funding cuts by reprioritising their expenditure programs with the consequent loss of or restriction  on legal assistance in a range of matters, such as civil law and summary crime.  As a result, persons who would otherwise have qualified for legal assistance pre-1997 are now left without legal representation, or receive a lesser service.  For example, in a civil matter for which legal aid might have provided legal representation prior to 1997, the client might simply receive a legal advice service today; in some jurisdictions duty lawyers now represent persons who would have qualified for legal assistance in summary criminal matters prior to 1997.  There are, of course, adverse consequences other than those suffered by the client now denied reasonable legal aid.  Many courts are struggling with the numbers and associated cost of self represented litigants. 

The movement from the co-operative funding model to the current purchaser/provider model with the requirement that Commonwealth revenue be spent only on a limited range of Commonwealth law legal aid services has profoundly affected the ability of Victoria Legal Aid to deliver services in the most efficient and effective manner.  For example, the administrative costs of complying with the Commonwealth’s reporting requirements under the purchaser/provider agreement is a significant impost which the Commonwealth accepts is 5% of its annual grant to VLA.  Scarce legal aid resources are being diverted to meet the Commonwealth’s accountability requirements in a manner reminiscent of the pre-1989 funding arrangements.  

More significantly, the purchaser/provider model has removed the capacity of commission boards to respond to local jurisdictional needs.  Under the Ellicott co-operative model, State and Commonwealth Governments delegated responsibility for the administration and delivery of legal aid services to legal aid commissions.  This model recognised that commissions were in the best position to identify and respond to local legal needs.  

5.2
Impact on Victoria

The Commonwealth’s legal aid funding model has not provided an equitable outcome for Victoria over the last four years. VLA’s funding from the Commonwealth has not been indexed and has remained static at $27.75m since 1998 while other Commission’s have received increases in their funding.  Over the same period, of course, the costs of providing legal services have increased.  

The logic of the outcome for Victoria under the current funding arrangements is difficult to comprehend.  Overlaid by recent discoveries about the inaccuracies of the data sets used in 1999, such logic has little relationship to either national equity, uniform access to justice or legal need.  In fact the legal aid funding model instituted a policy of differential and unequal access to justice in which Victoria, Victoria Legal Aid and Victorians are the major losers.   

According to the funding model and as illustrated in Attachment 2:

· in 2003/04 NSW can expect 50% more funding (up from 31% more funding for the period 2001-02) than Victoria although its population is estimated, on the most recent figures
, to be only 36% greater

· in 2003/04 Victoria can expect only 8% more funding than Queensland although its population is estimated, on the most recent figures, to be 31% greater

· in 2003/04 Victoria will receive 22% of national legal aid funding while its population constitutes, on the most recent figures, 25% of the national population.

Although VLA accepts that some allowance or weighting needs to be made at a policy level to account for geographic and population factors, such as rural, regional and remote concentrations of population, such a policy needs to be clearly communicated, justified and based on reliable and up-to-date data.  This is clearly not the case with the current funding formula.  

Other national measures also reveal that Victorians have been treated inequitably by the current legal aid funding model. VLA undertook some research on the fairness of the current funding model factoring in population data, people in receipt of Centrelink benefits and applications filed in the Family Court for the year 2001 (see Attachment 3).  Looking at the relative per capita funding for populations on government benefits and for localised Family Court activity only, it is clear that Commonwealth funding to Victoria and VLA is deficient.  

The majority of VLA clients in receipt of a grant of legal assistance are dependent on social security benefits, live in rental accommodation and have very few assets.  In 2001-2002, 90% of legal aid recipients had incomes below the poverty line.   Sixty-four percent of applicants derived their sole income from benefits and a further 28% had no source of income at all (Victoria Legal Aid, Seventh Statutory Annual Report). In Victoria there are many more people who are dependent on social security benefits or who live in poor rental accommodation or have very few assets or live below the poverty line that are prevented from accessing legal aid because:

· Victoria does not receive sufficient funds or an equitable level of funding from the Commonwealth to address community needs satisfactorily, 

· Commonwealth funds received by VLA are limited by guidelines so that potential clients are excluded not by local decision-makers in VLA but by the Commonwealth’s rules on the funding of cases; and

· The expenditure of Commonwealth revenue is , in fact, so restricted by Commonwealth imposed policies and guidelines that not all Commonwealth revenue to VLA is expended.  Accordingly, a reserve of Commonwealth funding has accumulated in Victoria.  In the face of great need for legal aid services in this State, the fundamental flaw in current Commonwealth arrangements is evidenced by the fact that VLA has financial resources that it cannot apply to the benefit of Victorian citizens because of the Commonwealth's micro-management of the program.

It is apparent that neither the initial purchaser/provider model nor the legal aid funding model, have succeeded in achieving the Commonwealth’s stated aim of delivering legal aid services more equitably across all jurisdictions.  For example, some jurisdictions consistently underspend their Commonwealth funding allocation while others struggle to meet their agreed funding targets.  The practical outcomes of the current Commonwealth imposed guidelines deliver an outcome that is far from equitable.  For example, while VLA is unable to spend all our Commonwealth allocation on family law matters, in some other States, including Western Australia and Tasmania, at certain points of time, because they have no money, those commissions have had to refuse applications for a family law grant of legal assistance that would otherwise be funded in Victoria.  Australian citizens are therefore suffering discrimination based on no other consideration than the State in which they reside.  Arguably, this discriminatory outcome offends the Australian Constitution as well as ordinary notions of fairness.

VLA has been diligent in its endeavours to provide our State with Commonwealth law legal aid services, despite the restrictive nature of the Commonwealth guidelines.  In the last five years the number of grants approved for Family Law Act cases has increased 35.5%.  VLA has employed 22 specialist family law solicitors to provide family law services to the community through our network of twelve offices.  We are about to open a new and very comprehensive family law PDR service called Roundtable Dispute Management that offers clients a non-adversarial pathway to resolve their family law dispute.  

During the same period, VLA has returned State revenue deficits for non-Commonwealth funded legal aid operations, mainly in the criminal law jurisdiction.  VLA faces pressing and concerning increases in demand for these services, notwithstanding significant increases in State funding.  At the same time meritorious and needy legal aid applicants in the areas of discrimination law, migration law, consumer protection, contract law, personal injury and employment law have been turned away or have learnt not to bother applying for aid because they do not fit the Commonwealth guidelines and priorities.  All the while, VLA's Commonwealth funding reserve continues to steadily grow. 

5.3
Commonwealth/State dichotomy

The current funding arrangements create artificial funding distinctions between matters arising under Commonwealth and State/Territory law.  For example, most matters affecting families arise under the Family Law Act 1975 (Com).  However, significant areas of related law including domestic violence and Children’s Court protection applications are State law matters which directly support Commonwealth legal aid priorities but cannot be funded from Commonwealth revenue.  Absurd outcomes follow.  For example, a VLA family law specialist lawyer whose position is fully funded from Commonwealth revenue will have many clients with Family Law Act cases.  A number of those clients may need legal help with a family violence intervention order in the Magistrates' court or a child protection application in the children's court.  These services cannot be funded with Commonwealth revenue.  The client has to be sent to another lawyer or the position part funded from State revenue.  Both propositions are unacceptable, the former because the client is being shoved from lawyer to lawyer and much of the legal work is duplicated, the latter as unnecessarily administratively burdensome and costly.   

If the Commonwealth refuses to accept the proposition that Commonwealth funds should be directed to commissions for the use by commissions at the sole discretion of commissions, it is absolutely necessary that the Commonwealth guidelines at least be broadened to permit matters in support of Commonwealth legal aid priorities to be funded from Commonwealth revenue.

5. THE NEED FOR A ‘NATIONAL’ APPROACH

There have been several attempts to co-ordinate the provision of Commonwealth legal aid funding at a national level.  These have included the establishment of the Commonwealth Legal Aid Commission (1977), the Commonwealth Legal Aid Council (1981), the National Legal Aid Representative Council and the National Legal Aid Advisory Committee (1986).  The broad function of these various organisations have included advising the Commonwealth on legal aid needs, funding, organisation and delivery methods.  For the last decade or so, these functions have been provided from within the Commonwealth Attorney-General’s Department.

In its 1998 report the Senate Legal and Constitutional References Committee recommended that the Commonwealth implement more effective arrangements for maximising consultation between the providers of legal aid in Australia.  The report recommended that the Commonwealth sponsor the establishment of a National Legal Aid Council, headed by a Legal Aid Commissioner (Recommendation 14) to provide advice on legal aid at the Commonwealth and state/territory level. 

At present, the Family Law and Legal Assistance Division of the Attorney General's Department (FLLAD) and National Legal Aid (NLA) provide some national direction and leadership to the legal aid sector.  

So far as is relevant to the national legal aid sector, FLLAD's operations are essentially concerned with development and implementation of the Commonwealth’s policies on legal aid and administration of the Commonwealth-State legal aid funding agreements.  

NLA is an informal association of the managing directors of the eight Australian State and Territory legal aid commissions.  This association is resourced by the State and Territory legal aid commissions.  NLA only employs one full time officer that is currently housed in the offices of the Legal Aid Commission of Tasmania.

NLA is the peak advocacy body for commissions on national issues and it auspices a number of national legal aid programs and projects including the development of best practice frameworks and benchmarks for commission operations.  NLA hosts biennial best practice conference for senior commission personnel and it provides a collaborative framework on a national basis for a number of sub-committees constituted by senior, expert personnel from all eight commissions.  These sub-committees include the Family Law Working Group, the PDR Working Group, the Community Legal Education Working Group and the Grants Working Group.  On behalf of commissions, these specialist teams work on a range of national operational and policy matters relevant to their operational expertise to improve consistency, efficiency and quality of legal aid services at a national level.  NLA also auspices a limited number of legal aid relevant research projects, the funding for which is provided by the member commissions with occasional contributions on some projects from other bodies such as academic institutions or the Commonwealth.

While NLA provides substantial leadership to the sector and, having a high level of legal aid knowledge and expertise, is well placed to provide this leadership, its work is limited because it has few resources.  Member commissions fund NLA out of commission revenue.  Commission revenue is rarely adequate and should properly be used to provide legal services to the community.  It is therefore unlikely that NLA will ever be funded directly by member commissions to the level required to seriously address the national operational and strategic needs of the sector.

Accordingly, those needs should be addressed by a Commonwealth commitment to fund National Legal Aid beyond the current minimal resourcing provided by commissions to enable NLA to effectively and efficiently: 

· address deficiencies in coordination and integration of services and resource management;

· undertake a national assessment of unmet legal need and legal demand and to identify gaps in legal aid service provision;

· assess and address sector-wide problems such as private practitioners withdrawing from the legal aid marketplace, the increase in self represented litigants and the growing cost of litigation;

· identify opportunities to appropriately integrate different programs, such as programs run by legal aid commissions, community legal centres, ATSILS and pro bono programs and to identify and reduce duplication where it is found to exist;  

· collect and analyse meaningful data on the legal aid system and act as a clearing house for, and publisher of detailed information on the operation of all aspects of the Australian legal aid system (not just those parts the Commonwealth directly funds) and publish data in a standardised form that enables comparisons between jurisdictions and over time
;

· develop national benchmarks on uniformity, consistency and access to justice. 

· oversee national policy development including the development of a long-term and sustainable strategy for legal aid and an agreed approach in funding access to justice arrangements; and 

· establish a framework for the logical, equitable, and empirically-based distribution of legal aid funds within the Australian community.

6. LEGAL ASSISTANCE TO MIGRANTS AND REFUGEES

There are two streams by which legal aid is provided to migrants and refugees.

First, VLA provides advice and limited assistance to applicants for residence in Australia, including Refugee Status, under our general immigration advice service that derives from our general Commonwealth agreement and grant. Additionally, under the Commonwealth’s restrictive legal aid guidelines for civil law matters, VLA represents a limited number of applicants seeking judicial review of migration decisions.   In addition to testing an applicant's financial means and the merits of the case, the guidelines require an applicant's case to involve a question of law which has not been finally resolved at appellate levels in the Courts
.  

Secondly, VLA has an agreement with the Department of Immigration and Multicultural and Indigenous Affairs (DIMIA) to provide the Immigration Advice and Application Assistance Scheme (IAAAS).  Under IAAAS, VLA can formally represent a limited number of particularly disadvantaged asylum seekers in applications to the Department of Immigration (DIMIA) and to the Refugee Review Tribunal (RRT).   The IAAAS contract is a service for which VLA successfully tendered to DIMIA and it provides immigration applicants either in the community or in detention some level of representation.

VLA is committed to the principle of publicly funded legal assistance being available for immigration applicants who may qualify for residence in this country, but who may lack the means to demonstrate this themselves or to engage private representation to do so.   Whilst pleased to act as one of the service providers under the IAAAS in refugee matters, VLA’s capacity to respond to community demand in this area is significantly less than it was prior to the 1997 Commonwealth arrangements.  The guideline allowing for legal aid for asylum seekers at primary application (DIMIA) and merits review (RRT) stages was taken out of the 1997 and subsequent Commonwealth funding agreements.  The IAAAS contracts were then implemented and some legal aid commissions, not all, as well as some private law firms successfully tendered for these contracts.  The result is that some commissions, those without IAAAS contracts, are now unable to assist these clients.

DIMIA should not have any control of the funding of legal aid services to people with immigration law problems.  The Department has an undeniable conflict of interest. The provision of legal aid for migration applicants needs to be separable from the IAAAS contract because of the possible perception on the part of applicants that a DIMIA-funded service provided by VLA is connected to DIMIA.  There are major issues of conflict involved with the Department (in the name of the Minister) acting both as the adversary to the migration applicants and the purchaser of their representation.  It is also anomalous that current legal aid and access to justice arrangements in this area are determined and controlled to a large extent by DIMIA and not the Attorney General’s Department.  The Commonwealth should place this work and the funding for this work back into the hands of legal aid commissions.  If the Commonwealth insists on continuing to seek tenders for this work, the tender process should be administered by the Commonwealth Attorney-General's Department, not DIMIA.

7. STATEMENT OF PRINCIPLE

It is considered that the allocation of legal aid funding by the Commonwealth to the various State and Territory legal aid commissions should be guided by the following principles:

· Subject to appropriate means and merits tests, the Commonwealth should provide funding to legal aid commissions for all persons: 

· with matters arising under Federal law (such as family law);

· with matters arising under State or Territory law which are linked to matters arising under Federal law (such as domestic violence); 

· for whom the Commonwealth Government has constitutional or special responsibility, such as social security recipients, Indigenous people, ex-service personnel and newly arrived migrants, regardless of the matter type.

· Legal aid commissions should be responsible for determining legal aid guidelines and funding priorities.  

· The distribution of Commonwealth legal aid funding should be made under a funding model agreed by the Standing Committee of Attorneys-General (SCAG).

8. OPTIONS

8.1 Restoration of pre-1997 funding and arrangements

New Commonwealth legal aid funding arrangements should be made with effect from 1 July 2004.  Under the new arrangements the Commonwealth would:

· restore an additional $18 million (approx) to the national legal aid funding pool (i.e. the difference between the 1997/98 annual reduction and the 2000/01 increase);

· index its contributions to State/Territory legal aid commissions annually; 

· restore determinative guideline powers to legal aid commissions and dismantle the current purchaser/provider arrangements; and

· review current national distribution levels.

It may be noted that this option would not wholly restore Commonwealth funding levels to pre-1997/98 levels since it does not contain an indexation component.

This option is preferred since it would provide State and Territory legal aid commissions with funding certainty and provides commissions with the capacity to respond to local legal needs.  

8.2 Expansion of availability of Commonwealth funding to matters “related” to Commonwealth law

The alternative option would see a commitment by the Commonwealth to expand its current funding with effect from 1 July 2004 to the following:

· matters arising under State/Territory law which are linked to matters arising under Commonwealth law;

· matters involving persons for whom the Commonwealth Government has constitutional or special responsibility, such as social security recipients, Indigenous people, ex-service personnel and newly arrived migrants.

This proposal would see the Commonwealth retaining the current purchaser/provider model, but also funding matters arising under State/Territory law which had a “Commonwealth” linkage as noted above.  

The most immediate example of a matter arising under State/Territory law linked to Commonwealth law is domestic violence.  Because of the close relationship between domestic violence and family law, the Commonwealth could assume funding responsibility for domestic violence matters currently funded by the States and Territories.  This would be consistent with the Commonwealth funding priorities contained in Schedule 2 of the current Funding Agreements.

At present Victoria spends about $900,000 annually on domestic violence matters including grants of legal assistance, legal advice and community legal education.  

The funding of “Commonwealth persons” would impact mainly in the criminal law and Children’s Court areas.  At present Victoria Legal Aid’s total expenditure in criminal law is in the order of $25 million.  It is estimated that about 64% of assisted persons in these matters are either social security recipients or Kooris.

This option is not preferred because it contains the same lack of funding flexibility for legal aid commissions as the current purchaser/provider arrangements.  Nonetheless it would provide a significant expansion of the discretion capable of being exercised by commissions to make decisions about meeting the legal needs of their local communities.  Adoption of the option also constitutes a restoration of the Commonwealth’s pre-1997 commitment to “Commonwealth persons”.  

10.
CONCLUSION

In the last decade-and-a-half, the Australian legal aid system and its various elements have become one of the most heavily reviewed fields of government administration.  A list of national reports and reviews illustrates the regularity of inquiry and the inability of those inquiries to provide a bipartisan long-term vision of the place and importance of legal aid in Australian society. The reports include: 

· Funding, Providing and Supplying Legal Aid Services by the National Legal Aid Advisory Committee (1989)

· Legal Aid for the Australian community, a report by the National Legal Aid Advisory Committee (1990)

· Part III (“Access to Justice”) of Equality before the law: Justice for women. which is Report No 69 of the Australian Law Reform Commission (1994)

· Access to Justice: An action Plan by the Access to Justice Advisory Committee (1994)

These reports, along with 1998 Senate Legal and Constitutional References Committee final report, have made hundreds of recommendations about legal aid. Despite this, there is still inadequate information about the extent to which legal aid services address unmet legal need in the Australian community. 

As a result of the lack of detailed information on the operation of all aspects of the legal aid system and the levels of unmet need for legal aid services, the Commonwealth has largely failed to coordinate and strengthen the legal aid system in Australia.  In addition, the Commonwealth has failed to deliver a strategic long term vision and policy for legal aid in Australia.  
An equitable and comprehensive legal aid system is a central component to the rule of law as it has developed in Australia.  If an equitable legal aid system is to be provided at a national level, it is essential that the Commonwealth restore funding to pre-1997 levels, adopt broad funding principles that are acceptable to SCAG and to legal aid commissions and facilitate the transparent distribution of legal aid funding.

Attachment 1

Relative Commonwealth and State Expenditure for Legal Aid 1995-6 – 2003-04:
	
	 

Type of Income

 
	Financial Year (Figures are in $000)



	
	
	1995-96
	1996-97
	1997-98
	1998-99
	1999-00
	2000-01
	2001-02
	2002-03 (Budget)
	2003-04

(Budget)

	Victoria
	Commonwealth Grants

 
	34464
	 34306
	 32066
	 27750
	27763
	27870 
	 28074
	 27893
	 27800

	
	State Grants & Public Purpose Fund

 
	28659
	27207
	27684
	27649
	31842
	33879
	38012
	40522
	43870

	NSW
	Commonwealth Grants


	38567
	42092
	31313
	37326
	31276
	33894
	36619
	39362
	41574

	
	State Grants & Public Purpose Fund
	31269
	37055
	36505
	40865
	42981
	47148
	59347
	70574
	77961

	Queensland
	Commonwealth Grants


	18223
	19807
	18446
	18000
	18020
	19903
	21806
	23709
	25612

	
	State Grants & Public Purpose Fund
	19075
	19472
	22315
	23955
	28374
	30327
	31481
	35951
	34247

	SA
	Commonwealth Grants


	9511
	10211
	8962
	8962
	9282
	9583
	10308
	10884
	11259

	
	State Grants & Public Purpose Fund
	6089
	6602
	7049
	7289
	9083
	12814
	13454
	14611
	11343

	
	
	1995-96
	1996-97
	1997-98
	1998-99
	1999-00
	2000-01
	2001-02
	2002-03

Budget)
	2003-04

(Budget)

	WA
	Commonwealth Grants


	12978
	14353
	8485
	8456
	8466
	9371
	10615
	11146
	12187

	
	State Grants & Public Purpose Fund
	8677
	8824
	10771
	11971
	13695
	13223
	14040
	15642
	14535

	Tasmania
	Commonwealth Grants


	4253
	5202
	3720
	3720
	3720
	4239
	4149
	4086
	4039

	
	State Grants & Public Purpose Fund
	2996
	2548
	2855
	2816
	2800
	3141
	2946
	3112
	3286

	ACT
	Commonwealth Grants


	2695
	 2713
	 3120
	 3006
	3006
	3176 
	 3071
	3920
	 3367

	
	State Grants & Public Purpose Fund
	2887
	2112
	2188
	2220
	2195
	2498
	2655
	3011
	3166

	NT
	Commonwealth Grants


	2282
	 2597
	 2398
	 2011
	2161
	2517 
	 3002
	 2436
	 2646

	
	State Grants & Public Purpose Fund
	984
	1140
	1889
	1883
	1883
	1913
	2009
	2143
	2500
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Attachment 2

Commonwealth funding by State/Territory ($’000) (excluding specific PDR and IAAAS funding)

	Year
	ACT
	NSW
	NT
	QLD
	SA
	TAS
	VIC
	WA

	98/99


	3006
	37326
	2011
	18000
	8962
	3720
	27750
	8456

	99/00


	3006
	25524
	2011
	18020
	9282
	3720
	27750
	8466

	00/01


	3037
	33371
	2119
	19903
	9450
	3773
	27750
	9165

	01/ 02


	3071
	36337
	2226
	21806
	9901
	3827
	27750
	9741

	02/03


	3104
	38956
	2334
	23709
	10351
	3880
	27750
	10486

	03/ 04


	3137
	41574
	2441
	25612
	10802
	3934
	27750
	11232


Attachment 3

	
	NSW
	VIC
	QLD
	SA
	WA
	TAS
	NT
	ACT
	AUST

	Population


	6,608,792 
	           4,836,196 
	           3,664,284 
	            1,515,748 
	           1,913,850 
	            472,116 
	            197,617 
	320,275 
	       19,528,878 

	Commonwealth Expenditure
	$36,337,000
	$27,750,000
	$21,806,000
	$9,901,000
	$9,741,000
	$3,827,000
	$2,226,000
	$3,071,000
	$114,659,000

	People in receipt of benefits
	           1,857,818 
	           1,414,559 
	           1,098,848 
	               504,072 
	              526,106 
	            170,425 
	              53,609 
	66,438 
	         5,691,875 

	Applications filed Family Court of Australia
	                32,887 
	                31,687 
	                22,480 
	                 12,319 
	12,998
	                3,853 
	1345
	3,847 
	            121,416 


Estimated Resident Population (2001) excluding data for “Other Territories”; ABS

Attorney Generals Department (2001/2002)-Canberra
Centrelink-National office - Knowledge Desk (figures current at 7/9/2001)
Family Court of Australia (1/7/2000-30/6/2001)
	
	NSW
	VIC
	QLD
	SA
	WA
	TAS
	NT
	ACT
	AUST

	% people in receipt of benefits
	28%
	29%
	30%
	33%
	27%
	36%
	27%
	21%
	29%

	% people filing Family Court applications
	0.50%
	0.66%
	0.61%
	0.81%
	0.68%
	0.82%
	0.68%
	1.20%
	0.62%


	
	NSW($)
	VIC($)
	QLD($)
	SA($)
	WA($)
	TAS($)
	NT($)
	ACT($)
	AUST($)

	Commonwealth expenditure per capita
	5.49
	5.74
	5.95
	6.53
	5.09
	8.11
	11.26
	9.59
	5.87

	Commonwealth expenditure per no. of people in receipt of benefits.
	19.56
	19.62
	19.84
	19.64
	18.52
	22.46
	41.52
	46.22
	20.14

	Commonwealth expenditure per number of Family Court filings
	1104.90
	875.75
	970.02
	803.72
	749.42
	993.25
	1655.02
	798.28
	944.35
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� Harkins, J Federal Legal Aid in Australia, unpublished paper presented at the International Colloquium on Legal Aid and the Delivery of Legal Services, London, 1976, 3-5;  Re-establishment and Employment Act 1945 (Com), s.105; Interim Forces Benefits Act 1947 (Com), s.8.


� Harkins op. cit., 4. 


� Ibid.  5, 9-10, 43-46; “Address by the Attorney-General Lionel Murphy QC at the Opening of the ALAO Office Sunshine, Victoria 6/5/74”, (1974) 1 Legal Service Bulletin 7.


� Financial Review “Federal government cuts links with legal aid services” 2/6/76; The Age “Legal aid office may be scrapped” 4/6/76.


� For studies on the mapping of legal need see Pleasence P., Buck, A., Goriety T., Taylor J., Perkins H., and Quirk H. Local Legal Need (Research Paper 7) (Legal Services Research Centre, London: 2001) and Fishwick E. Back to Basics: legal needs in the ‘90s (NSW Legal Aid Commission, Sydney: 1992) 


� Population, Australian States and Territories – Electronic Delivery, ABS 27/5/2003


� FLLAD has not been resourced to perform this function.  Consequently there is a real lack of authoritative and defensible data that can be used to assist public policy decision-making about legal aid.  This deficiency has been widely acknowledged for many years.


� According to the guidelines, cases will be funded only where:


(i) there are differences of judicial opinion which have not been settled by the Full Court of the Federal Court or the High Court; or


(ii) the proceedings seek to challenge the lawfulness of detention.  A challenge to the lawfulness of detention does not include a challenge to a visa decision or a deportation.
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Sheet1

		

		Sources of funds for Legal Aid 1995-96 – 2003-04:

		Type of Income

		Financial Year (Figures are in $000)

						95-96		96-97		97-98		98-99		99-00		00-01		01-02		02-03 B		03-04 B

		(Budget)

		Victoria

				Commonwealth Grants		34464		34306		32066		27750		27763		27870		28074		27893		27800

				State Grants & Public Purpose Fund		28659		27207		27684		27649		31842		33879		38012		40522		43870

		NSW

				Commonwealth Grants		38567		42092		31313		37326		31276		33894		36619		39362		41574

				State Grants & Public Purpose Fund		31269		37055		36505		40865		42981		47148		59347		70574		77961

		Queensland

				Commonwealth Grants		18223		19807		18446		18000		18020		19903		21806		23709		25612

				State Grants & Public Purpose Fund		19075		19472		22315		23955		28374		30327		31481		35951		34247

		SA		Commonwealth Grants		9511		10211		8962		8962		9282		9583		10308		10884		11259

				State Grants & Public Purpose Fund		6089		6602		7049		7289		9083		12814		13454		14611		11343

						95-96		96-97		97-98		98-99		99-00		00-01		01-02		02-03 B		03-04 B

		Budget)

		(Budget)

		WA

				Commonwealth Grants		12978		14353		8485		8456		8466		9371		10615		11146		12187

				State Grants & Public Purpose Fund		8677		8824		10771		11971		13695		13223		14040		15642		14535

		Tasmania

				Commonwealth Grants		4253		5202		3720		3720		3720		4239		4149		4086		4039

				State Grants & Public Purpose Fund		2996		2548		2855		2816		2800		3141		2946		3112		3286

		ACT

				Commonwealth Grants		2695		2713		3120		3006		3006		3176		3071		3920		3367

				State Grants & Public Purpose Fund		2887		2112		2188		2220		2195		2498		2655		3011		3166

		NT

				Commonwealth Grants		2282		2597		2398		2011		2161		2517		3002		2436		2646

				State Grants & Public Purpose Fund		984		1140		1889		1883		1883		1913		2009		2143		2500
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		Sources of funds for Legal Aid 1995-96 – 2003-04:

		Type of Income

		Financial Year (Figures are in $000)
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		(Budget)
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				State Grants & Public Purpose Fund		19075		19472		22315		23955		28374		30327		31481		35951		34247
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		Sources of funds for Legal Aid 1995-96 – 2003-04:

		Type of Income

		Financial Year (Figures are in $000)
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				Commonwealth Grants		34464		34306		32066		27750		27763		27870		28074		27893		27800

				State Grants & Public Purpose Fund		28659		27207		27684		27649		31842		33879		38012		40522		43870

		NSW

				Commonwealth Grants		38567		42092		31313		37326		31276		33894		36619		39362		41574

				State Grants & Public Purpose Fund		31269		37055		36505		40865		42981		47148		59347		70574		77961

		Queensland

				Commonwealth Grants		18223		19807		18446		18000		18020		19903		21806		23709		25612

				State Grants & Public Purpose Fund		19075		19472		22315		23955		28374		30327		31481		35951		34247

		SA		Commonwealth Grants		9511		10211		8962		8962		9282		9583		10308		10884		11259

				State Grants & Public Purpose Fund		6089		6602		7049		7289		9083		12814		13454		14611		11343
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				Commonwealth Grants		2695		2713		3120		3006		3006		3176		3071		3920		3367

				State Grants & Public Purpose Fund		2887		2112		2188		2220		2195		2498		2655		3011		3166

		NT

				Commonwealth Grants		2282		2597		2398		2011		2161		2517		3002		2436		2646

				State Grants & Public Purpose Fund		984		1140		1889		1883		1883		1913		2009		2143		2500
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		(Budget)

		Victoria

				Commonwealth Grants		34464		34306		32066		27750		27763		27870		28074		27893		27800

				State Grants & Public Purpose Fund		28659		27207		27684		27649		31842		33879		38012		40522		43870

		NSW

				Commonwealth Grants		38567		42092		31313		37326		31276		33894		36619		39362		41574

				State Grants & Public Purpose Fund		31269		37055		36505		40865		42981		47148		59347		70574		77961

		Queensland

				Commonwealth Grants		18223		19807		18446		18000		18020		19903		21806		23709		25612

				State Grants & Public Purpose Fund		19075		19472		22315		23955		28374		30327		31481		35951		34247

		SA		Commonwealth Grants		9511		10211		8962		8962		9282		9583		10308		10884		11259

				State Grants & Public Purpose Fund		6089		6602		7049		7289		9083		12814		13454		14611		11343
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				Commonwealth Grants		4253		5202		3720		3720		3720		4239		4149		4086		4039

				State Grants & Public Purpose Fund		2996		2548		2855		2816		2800		3141		2946		3112		3286

		ACT

				Commonwealth Grants		2695		2713		3120		3006		3006		3176		3071		3920		3367

				State Grants & Public Purpose Fund		2887		2112		2188		2220		2195		2498		2655		3011		3166

		NT

				Commonwealth Grants		2282		2597		2398		2011		2161		2517		3002		2436		2646
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		Sources of funds for Legal Aid 1995-96 – 2003-04:
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						95-96		96-97		97-98		98-99		99-00		00-01		01-02		02-03 B		03-04 B

		(Budget)

		Victoria

				Commonwealth Grants		34464		34306		32066		27750		27763		27870		28074		27893		27800

				State Grants & Public Purpose Fund		28659		27207		27684		27649		31842		33879		38012		40522		43870

		NSW

				Commonwealth Grants		38567		42092		31313		37326		31276		33894		36619		39362		41574

				State Grants & Public Purpose Fund		31269		37055		36505		40865		42981		47148		59347		70574		77961

		Queensland

				Commonwealth Grants		18223		19807		18446		18000		18020		19903		21806		23709		25612

				State Grants & Public Purpose Fund		19075		19472		22315		23955		28374		30327		31481		35951		34247

		SA		Commonwealth Grants		9511		10211		8962		8962		9282		9583		10308		10884		11259

				State Grants & Public Purpose Fund		6089		6602		7049		7289		9083		12814		13454		14611		11343

						95-96		96-97		97-98		98-99		99-00		00-01		01-02		02-03 B		03-04 B

		Budget)

		(Budget)

		WA

				Commonwealth Grants		12978		14353		8485		8456		8466		9371		10615		11146		12187

				State Grants & Public Purpose Fund		8677		8824		10771		11971		13695		13223		14040		15642		14535

		Tasmania

				Commonwealth Grants		4253		5202		3720		3720		3720		4239		4149		4086		4039

				State Grants & Public Purpose Fund		2996		2548		2855		2816		2800		3141		2946		3112		3286

		ACT

				Commonwealth Grants		2695		2713		3120		3006		3006		3176		3071		3920		3367

				State Grants & Public Purpose Fund		2887		2112		2188		2220		2195		2498		2655		3011		3166

		NT

				Commonwealth Grants		2282		2597		2398		2011		2161		2517		3002		2436		2646

				State Grants & Public Purpose Fund		984		1140		1889		1883		1883		1913		2009		2143		2500
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		Sources of funds for Legal Aid 1995-96 – 2003-04:

		Type of Income

		Financial Year (Figures are in $000)

						95-96		96-97		97-98		98-99		99-00		00-01		01-02		02-03 B		03-04 B

		(Budget)

		Victoria

				Commonwealth Grants		34464		34306		32066		27750		27763		27870		28074		27893		27800

				State Grants & Public Purpose Fund		28659		27207		27684		27649		31842		33879		38012		40522		43870

		NSW

				Commonwealth Grants		38567		42092		31313		37326		31276		33894		36619		39362		41574

				State Grants & Public Purpose Fund		31269		37055		36505		40865		42981		47148		59347		70574		77961

		Queensland

				Commonwealth Grants		18223		19807		18446		18000		18020		19903		21806		23709		25612

				State Grants & Public Purpose Fund		19075		19472		22315		23955		28374		30327		31481		35951		34247

		SA		Commonwealth Grants		9511		10211		8962		8962		9282		9583		10308		10884		11259

				State Grants & Public Purpose Fund		6089		6602		7049		7289		9083		12814		13454		14611		11343

						95-96		96-97		97-98		98-99		99-00		00-01		01-02		02-03 B		03-04 B

		Budget)

		(Budget)

		WA

				Commonwealth Grants		12978		14353		8485		8456		8466		9371		10615		11146		12187

				State Grants & Public Purpose Fund		8677		8824		10771		11971		13695		13223		14040		15642		14535

		Tasmania

				Commonwealth Grants		4253		5202		3720		3720		3720		4239		4149		4086		4039

				State Grants & Public Purpose Fund		2996		2548		2855		2816		2800		3141		2946		3112		3286

		ACT

				Commonwealth Grants		2695		2713		3120		3006		3006		3176		3071		3920		3367

				State Grants & Public Purpose Fund		2887		2112		2188		2220		2195		2498		2655		3011		3166

		NT

				Commonwealth Grants		2282		2597		2398		2011		2161		2517		3002		2436		2646

				State Grants & Public Purpose Fund		984		1140		1889		1883		1883		1913		2009		2143		2500
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