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28 October 2003

Ms Louise Gell

Secretary

Australian Senate

Legal and Constitutional References Committee

Parliament House

Canberra ACT 2600

Dear Ms Gell
INQUIRY INTO CURRENT LEGAL AID AND JUSTICE ARRANGEMENTS

I am writing to thank you for your invitation to make a submission to the References Committee’s inquiry on current legal aid and justice arrangements. 
What is the Family Law Council?
The Family Law Council (the Council) is a statutory body whose function is to advise and make recommendations to the Attorney General in relation to: 

1. the working of the Family Law Act 1975 and other legislation relating to family law; 

2. the working of legal aid in relation to family law; and 

3. any other matter relating to family law. 

Members of Council are:

Professor John Dewar, Pro-Vice-Chancellor, Business and Law, Griffith University, Gold Coast, Queensland (Chairperson)
Ms Josephine Akee, Indigenous Consultant, Family Court of Australia, Cairns, Queensland
Mr Kym Duggan, Assistant Secretary of the Family Law Branch, Attorney General's Department, Australian Capital Territory
Ms Tara Gupta, Director of Legal Services, Department for Community Development, Western Australia
Ms Susan Holmes, Executive Director, Relationships Australia, Tasmania 
Ms Kate Hughes, Head of Family Law, Legal Aid Office, ACT
Professor Patrick Parkinson, University of Sydney, New South Wales
The following six agencies and the Family Law Section of the Law Council of Australia have observer status on the Council (with names of observers): 

Australian Institute of Family Studies - Ms Ruth Weston

Australian Law Reform Commission – Mr Jonathan Dobinson
Child Support Agency - Ms Sheila Bird
Family Court of Australia - Ms Jennifer Cooke, and Ms Margaret Harrison
Family Law Section, Law Council of Australia – Mr Garry Watts
Family Court of Western Australia – Acting Judge Stephen Thackray
Federal Magistrates Court – Mr Peter May
Terms of Reference

The capacity of current legal aid and access to justice arrangements to meet the community need for assistance including:

(a)
 the performance of current arrangements in achieving national equity and uniform access to justice across Australia, including in outer-metropolitan, regional, rural and remote areas;

(b)
the implications of current arrangements in particular types of matters, including criminal law matters, family law matters and civil law matters; and

(c)
the impact of current arrangements on the wider community, including community legal services, pro bono services, court and tribunal services and levels of self-representation.

Council has noted the terms of the Inquiry but does not intend to address each one individually.  Rather, Council offers some general observations for consideration by the Committee.

Further, Council notes that the terms of reference for this Inquiry relate to the community need for legal assistance in all areas, not just family law.  Council has nevertheless restricted its comments to matters concerning family law in accordance with its charter. 

The Attorney-General has given his permission for this submission to be lodged with the Inquiry.  The content of the submission is, however, the independent view of the Council.
Family Law Council Consultations
Council meets formally four times each year.  Meetings are held in major metropolitan, outer metropolitan and regional areas.  At each meeting Council meets with the local profession from the area in which the meeting is held.  Visitors usually include representatives from the judiciary, the family law profession, legal aid commissions, community legal centres and community organisations.  

Legal Aid Funding

In discussions with Council at its meetings around the country, legal aid commissions consistently report to Council a deterioration in the willingness of the private legal profession to continue doing legal aid work.  
From Council’s consultations with the private legal profession it appears this is directly attributable to the level of funding to private professionals.  In no State does the hourly rate paid by the Legal Aid Commission approach the scale set under the Family Law Rules, let alone the ordinary professional rate charged to clients.

Legal Aid is an important avenue for access to justice in family law, especially in children’s matters.  Unlike property matters in which private lawyers may be prepared to act on a deferred payment basis, a lack of funds to litigate children’s matters may result in serious allegations of child abuse, neglect, domestic violence, drug and alcohol abuse, mental illness and other issues significant to the welfare of children being insufficiently explored.

Within the last 12 months or so most Legal Aid Commissions have increased the hourly rate to private lawyers for family law work.  Ironically, this results in the cap on funding for family law matters being more quickly reached.  

The cap on funding provided to family law litigants (with the exception of the children’s representative) has not increased since the 1997 funding agreements.  Council believes it is appropriate to investigate the level of the caps with a view to increasing them in family law and child support matters.  In order that such a move does not result in a reduction in the numbers of people to whom funding can be given, an increase in the level of overall funding is essential.

National equity and uniform access to justice

It is difficult to speak about national equity and uniform access to justice in a continent as large as Australia with such enormous variation in geography, demography and social infrastructure. 

Access to justice is facilitated through a variety of avenues including the private legal profession, legal aid commissions, community legal centres, pro bono legal services, PDR service providers and assistance provided by courts and tribunals.  

Legal aid commissions in each state and territory are jointly funded by the Federal and State Governments through Commonwealth/State funding agreements. Commonwealth funds are available for the provision of services in Commonwealth matters such as family law, immigration, Commonwealth criminal law and other matters arising from Commonwealth laws.  State funding is used to provide services primarily in relation to criminal law and other state based laws including domestic violence and child protection.

In the area of family law, the Commonwealth Government has attempted to achieve national equity and uniform access to justice through uniform funding of family law services through legal aid commissions. Each commission is subject to a funding agreement setting priorities for family law and imposing a “stage of matter” funding regime. 
Such arrangements are designed to ensure that individual recipients of a grant of legal aid for family law receive the same grant of aid for the same sort of service no matter where in Australia they live.  

The opportunity for people to access services, however, depends to a significant extent on where they live.  Rural and remote communities are at an obvious disadvantage. 

Based upon its consultations in rural and regional Australia, Council has particular concerns about access to justice of indigenous people living in remote communities.  The incidence of violence, including domestic violence, in these communities is high.  Domestic violence is often the first or only type of family law matter in which assistance is sought.  Provision of services in remote communities is extraordinarily expensive.  In the Northern Territory and the north of Western Australia for instance, many small communities can not reasonably be accessed except by air. 

The Commonwealth does provide funds for legal assistance for indigenous communities through Aboriginal and Torres Straight Island Legal Services (ATSILS) The majority of services provided by ATSILS, however, are directed at defendants in criminal law matters.  Those services are often precluded from assisting victims of violence as a result of legal conflicts.  Consequently, assistance for domestic violence and family law matters needs to be provided by other services.

For people living in remote communities, the Family Court and Federal Magistrates Court are often not the most appropriate forums for resolution of domestic violence matters. There are major difficulties in accessing federal courts from remote communities to obtain orders in the first place and to enforce orders, once made.  Realistic alternatives need to be found. 

One model for the provision of assistance to indigenous women in domestic violence matters has been successfully piloted by the Top End Women’s Legal Service and other family violence centres in the Northern Territory.  
The model operates through the use of indigenous community legal workers who live in the communities serviced and act as a conduit between the legal services and the members of the community.  Lawyers train the community workers and are available to assist the women in court.  Community based programs have been operating successfully for some years.  The projects emphasize not only protection through the legal system but also the development of the capacity of the communities themselves to prevent and resolve family violence issues at a community level.  
These programs, while important and innovative, are unable to provide a comprehensive service to all communities in need of them.  Realistically, the gaps can only be covered by increasing resources to enable the programs to be implemented more broadly.

In accordance with the Commonwealth/State funding agreements, domestic violence is categorised as a state funded matter.  Given the difficulties of accessing services from remote communities however, Council believes that the basis for funding of domestic violence services to remote communities should be reassessed with a view to such funding being taken over entirely by the Commonwealth Government.  

Council considers that Commonwealth funding for domestic violence legal assistance, especially to remote indigenous communities is consistent with, firstly, the priority given by the Commonwealth to the issue of domestic violence and, secondly, the special responsibility of the Commonwealth in relation to its indigenous citizens.
Thank you for providing Council with an opportunity to bring these comments to your attention.











Yours sincerely
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