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Part 1

Introduction and Background 

A.
Introduction

This submission is in response to the Inquiry referred by the Senate to the Senate Legal and Constitutional References Committee on 17 June 2003. The Committee is due to report by 3 March 2004. The Terms of Reference question the capacity of the current legal aid and access to justice arrangements to meet the community need for legal assistance, including achievement of national equity in access, implications for particular legal matter types, and the impact on the broader community.
 

Legal aid and access to justice are fundamental principles of a democratic society. The legal system aims to regulate the rights and responsibilities of community members and balance the often inordinate power imbalance between members of society, corporations and the State. 

The States, Territories and Commonwealth Governments have shared responsibility to ensure that those who are most disadvantaged in society have equitable access to legal aid, to ensure that their rights are upheld. 

The current legal aid and access to justice arrangements fall well short of those needed to ensure that there is equity of access to justice for all of society. Those people who experience disadvantage through homelessness, poverty, unemployment or low income, domestic or family violence, discrimination on the basis of gender, marital status familial responsibility or status, sexual orientation or sexual history, race, impairment, religious or political conviction, age, or face geographic and social isolation, detention, drug dependency, mental illness, literacy difficulties or belong to other groups facing social disadvantage, increasingly do not have the means or ability to uphold their rights themselves.
 

There are currently no national principles of legal aid. There are no national legal aid policies. A coordinated and consistent approach by legal aid providers based on the needs of those most disadvantaged in accessing justice requires such national principles and policies.
There have been a number of inquiries by State / Territory and Commonwealth levels of Government into legal aid and access to justice. Successive Governments have ignored many of the recommendations of different stakeholders from such inquiries. The National Association of Community Legal Centres (“NACLC”) prepared a submission to the Senate Legal and Constitutional References Committee into legal aid, in December 1996. NACLC made 28 recommendations to the Committee, including establishment of a National Legal Aid Advisory Committee, to inform national policy and enunciate the goals of the Australian system of legal aid (Recommendation 1)
. NACLC also recommended a national study of unmet legal need “as a matter of urgency”.
 We are still waiting for full implementation of these Recommendations at a national level.
 

Any consideration of access to justice should involve a consideration of the legal system as a whole, including the courts, legislative impediments to accessing justice and the overall administration and cost of justice. The cost of filing court documents and obtaining court transcripts need to be considered, as does the role of the legal profession and the courts in ensuring cases are expeditious and cost effective. Consideration also needs to be given to primary dispute resolution mechanisms, such as mediation, while ensuring that such mechanisms are only used where appropriate. 

Case Study 1

Women’s Law Centre received an urgent telephone call from a woman in a Women’s Refuge. Mrs Z sought assistance to escape from her violent partner, the father of their 3 children under the age of 11. Mr Z had threatened to take the children with him back to the eastern states if she would not return to the relationship. In desperation, Mrs Z filed an application in the Family Court of Western Australia, to ensure that she retained residence of the children. With the support of the Refuge Mrs Z attended the first hearing, thinking that she would be granted residence on the day. She was distraught when the Court ordered Family Court Counselling at the first hearing. She was not aware until speaking with a caseworker at Women's Law Centre, that she could have asked to be in a separate room from Mr Z during Counselling. While the Court was likely to have told her that she could speak with the Counsellor prior to the session about her safety and concerns, Mrs Z could not remember anything that was said in the Court that day. 

***Please note that Women’s Law Centre estimates that only approximately 10% of inquiries to the centre could appropriately be referred to the Legal Aid WA Alternative Dispute Resolution (“ADR”) service on the basis that there has been domestic or family violence within the relationship and / or the estranged partner cannot be persuaded to attend ADR notwithstanding its potential costs effectiveness in resolving outstanding issues.
Legal aid services are delivered by a range of different agencies and individuals. Legal Aid WA, Community Legal Centres, Aboriginal Legal Services (WA), the Law Society of Western Australia and the private profession comprise the legal aid services within Western Australia. Members of the private profession offer legal aid services through involvement in conventional pro bono schemes and volunteering at CLCs, or through offering in kind support to agencies such as CLCs. 

This group of agencies and individuals, provides both a formal and structured system of legal aid provision and also more informal legal aid services. The legal aid service providers have created partnerships and worked collaboratively to try to ensure that indigent members of the community have access to justice. Notwithstanding their best efforts and goodwill, these services fall short providing this.

B.
Community Legal Centres 

Community Legal Centres (CLCs) are not for profit, independent, community based and managed organisations that provide a range of legal and related services, including legal information and referrals, legal advice, ongoing legal assistance and limited court representation to disadvantaged clients and client groups within the community. Disadvantage might stem from low income, particular social or cultural diversity, or a range of factors that together affect the person’s ability to access appropriate assistance. 

Core to CLCs’ work is community legal education and law reform to inform the community, and State and Commonwealth Governments. CLCs also have a broader policy function, which includes policy development around issues such as access to justice. 

CLCs have as their central tenet the principles of social justice and access to justice. They work within a community development framework, to ensure that work done within the community has a lasting impact. CLCs have a holistic approach to providing services to their clients and the community. They are multidisciplinary organisations, which might include social workers, community legal educators, and lawyers. 

CLCs also provide a range of ancillary services, which complement their legal assistance. These include provision of emergency relief monies and financial counselling services. Such programs are funded variously by State and Commonwealth Governments. 

CLCs often also work collaboratively with each other and other legal aid services to utilise the expertise and specialist skills for the benefit of clients and the community. 

Case Study 2

In addition to advice and assistance with family law matters relating to her children, Mrs Z (from Case Study 1) sought advice in relation to the arrears in child support that had amassed, her rights to access and use the family car (the car loan was in joint names with Mr Z), how to obtain a transfer from her current Homeswest (public housing) home (the Homeswest agreement was in joint names with Mr Z). Women’s Law Centre (“WLC”) was able to offer Mrs Z limited assistance with her family law matter, through the provision of advice and paperwork. WLC is not a specialist child support service. Mrs Z was provided with written information about the Child Support Agency, and also a referral to Gosnells CLC, Bunbury CLC and / or Legal Aid WA Child Support Unit for further assistance. WLC was able to provide Mrs Z with information about Homeswest procedures to enable her to move house, as the WLC caseworker assisting Mrs Z had received specialist training from Tenants Advice Service on such issues. (NB generally WLC would refer tenancy matters out to Local Service Units, locally based tenancy services, as it does not receive specialist tenancy monies.) WLC referred Mrs Z to Consumer Credit Legal Service (“CCLS”) in relation to her joint car loan, to determine whether there was an instance of “sexually transmitted debt”, and to see if Mrs Z had any action against the credit agency based on the terms of the loan. CCLS advised that there was no such action, and as they assist clients only in relation to banking and credit law, Mrs Z was referred to private solicitors, to assist her with a civil action against Mr Z.

Throughout Australia there are over 207 CLCs. They respond to community need as best they can with limited resources and staffing. CLCs are diverse in their foundations and in their specialisations. Some CLCs are affiliated with universities, some have specialist client groups, such as mental health consumers, some have specialist areas of law, such as environmental issues, some have a regional or state-wide mandate, such as the Disability Discrimination Unit, and others work within communities within particular geographic boundaries, yet others have a combination of these specialities. 

C.
Community Legal Centres Association (WA) Inc

The Community Legal Centres Association (WA) (“the Association (WA)”) is the peak body for CLCs within Western Australia. The Association (WA) provides support and coordination as well as policy development for its members, Western Australian CLCs. Its mandate includes promoting social justice in the law, and promoting the provision of legal assistance to disadvantaged sections of the community. The Association (WA) has 34 members, who are located throughout the metropolitan and rural, regional and remote areas of Western Australia, from as far north as the Kimberley, to Albany in the Southwest region. 

Of the 34 CLCs, 18 are funded by the Commonwealth Government under its Community Legal Services Program, 4 receive negligible funding, mostly linked to financial counselling, and 6 receive no funding at all.

D.
Joint Review of Western Australian Community Legal Centres

The Commonwealth and State Governments in conjunction with Western Australian CLCs, the Association (WA), and other interested non-government organisations and individuals, have been involved in a Joint Review of Western Australian CLCs (“the Joint Review”) for over one year now. The Joint Review has commissioned various consultations and reports about Western Australian CLCs, levels of unmet legal need in Western Australia, access to CLCs and other legal aid services, issues of concern to CLCs in general, issues for people living in rural, regional and remote (“RRR”) areas and issues for RRR CLCs, and so on. 

A series of reports have been prepared both for the Joint Review Committee (consisting of State and Commonwealth Government, Legal Aid WA and CLC representatives), and the Association (WA), which address many aspects of the Terms of Reference of this current Senate Inquiry into Legal Aid and Access to Justice. The Association (WA)’s submission to the Joint Review, is annexed to this Senate Inquiry submission, as Appendix B. The recommendations of the Association (WA) to the Joint Review are annexed to this paper as Appendix C. 

Additional reports, including a statistical analysis of factors relevant to an analysis of unmet legal need, which are referred to throughout this submission, are listed in the Bibliography. Details of where to access these reports are also included in the Bibliography. Many of the reports of consultants in the Joint Review are available on the Legal Aid WA Website
. Further queries in relation to Joint Review reports and consultations, can be directed to the Chairperson of the Association (WA). 

The report of the Joint Review Committee is currently being reviewed by the Western Australian and Commonwealth Attorney’s General, and has not, at the time of completing this submission been released for discussion. Once this report has been released, the Association (WA) will forward a copy of the report to the Senate Legal and Constitutional References Committee. 

Part 2

The performance of current arrangements in achieving national equity and uniform access to justice across Australia, including in outer-metropolitan, regional, rural and remote areas

A. Introduction

The current legal aid and access to justice arrangements do not provide equity of access to disadvantaged Australians. People experiencing disadvantage in accessing services through geographical isolation (living in rural, regional and remote areas), having special needs, or needing assistance in a legal problem that falls outside those provided by the legal aid services are not able to participate equitably in legal issues that affect their lives. 

National equity and uniformity should not be confused. Equity might in some circumstances require that individuals and communities be treated differently within the legal aid system. This might be the only way of ensuring that there is true equity of access. Diversity of and within communities means that any national guiding principles of legal aid must take into account the diverse range of needs of community members. Assets and income (means) should not be the sole determinant of whether an individual has access to legal aid. Other factors might influence whether an individual is able to access legal aid services. 

Those people who experience disadvantage through homelessness, poverty, unemployment or low income, domestic or family violence, come from culturally and linguistically diverse backgrounds, or face discrimination on the basis of gender, marital status, familial responsibility or status, sexual orientation or sexual history, race, impairment, religious or political conviction, age, or face geographic and social isolation, are in detention, are drug dependent, have a mental illness, have literacy difficulties or belong to another group facing social disadvantage, might have a variety of needs, related to their disadvantage and circumstances. Even faced with the same legal problem, each individual might have different needs, which should be met in order for one individual to have equity of access when compared with another individual. For example, a fluent Mandarin speaking person living in the metropolitan area seeking family law advice, might have different needs to a fluent Mandarin (only) speaking person living in a remote area of Western Australia.  

The diversity of needs of disadvantaged social groups is explored for a mental health consumer in the case study below. 

Case study 3
Ms A, a mental health consumer is assisted by Mental Health Law Centre (“MHLC”) before the Mental Health Review Board in relation to her involuntary status. Ms A also needs assistance in relation to residence and contact for her children as the children’s father has brought Family Court proceedings to obtain court orders for residence (custody) of the children. Ms A also seeks assistance in relation to guardianship and administration. MHLC, due to funding constraints, is only able to assist Ms A in relation to her involuntary status and not with her Family Court proceedings or guardianship and administration. Another CLC is able to offer minor assistance (advice and preparation of documents only) in relation to Ms A’s family law matter, which means that she would have to represent herself in the Family Court. MHLC cannot find assistance for Ms A with her guardianship and administration matter. Due to Ms A’s illness, she is unable to represent herself in either matter. Ms A is also reluctant to approach another agency due to the stigma attached to mental illness. Ms A is unable to obtain a grant of aid from Legal Aid WA, as she wants to defend the residence proceedings brought by the father and apply for residence herself. Legal Aid WA says that Ms A is unlikely to succeed in an application for residence, and she is refused aid on the basis of merit. 

Any consideration of national equity of legal aid, should focus on appropriate solutions as opposed to merely legal casework and representation for individuals. NACLC in its response to the Access to Justice Advisory Committee 1994 report “Access to Justice: An Action Plan” (the Sackville report), stated:

“… the need for legal aid to be focussed on outcome rather than funding inputs is essential. Access to legal assistance is therefore an important component of legal aid policy, but it should not be the only strategy. The reforms of laws and administrative practices which promote inequality and the provision of legal information to disadvantaged communities must be given similar priority.”

B.
Legal aid services and partnerships

Legal aid services provide legal assistance to disadvantaged groups within the constraints of the organisation or individual. Constraints are often resource based, for example, CLCs requiring additional funding to provide face to face outreach services to rural, regional and remote communities, or where Legal Aid Commissions do not assist with particular legal problem types. For example, Legal Aid WA provides no casework assistance in family law property matters.
 

Legal aid services in Western Australia are comprised of Legal Aid WA, CLCs, Aboriginal Legal Service (WA),and pro bono providers within the private legal profession. While a myriad of legal assistance services are offered by legal aid services to disadvantaged groups, including duty lawyer services in some criminal matters, self-help publications and other community legal education materials, advice only sessions and so on, legal aid services are unable to meet the demand for appropriate legal assistance in the community. 

For example, Legal Aid WA granted aid in 6119 criminal law and 2913 family law matters in the 2001-2002 financial year. Family law matters comprised 31% of the total aid applications granted and 66% of aid granted was in criminal law matters. Civil law matters comprised only 3 %. It is interesting to note that 41% of family law applications were refused, as opposed to 47% of criminal law matters (as a percentage of the total number of refusals.) Thus, while there is only a small difference between the refusal rate of family law and criminal law matters, as a percentage of aid granted, family law matters only account for under one third. Thus the rate of applications in family law matters appears to be much lower than for criminal law matters.

It is interesting in the above example, to note the number of applications for Legal Aid WA which are being received in relation to family law matters, when a survey of Western Australian CLCs has indicated that one of the urgent areas of unmet legal need was:

“The inability of the system to cope with the demand for family law.”

The demand for legal assistance, concurrent funding cuts and reduction in available services for indigent people, have lead to some innovative partnerships between legal aid services. Partnerships between Legal Aid WA and CLCs have expanded the reach and diversity of legal assistance offered. 

Case Study 4

Geraldton Resource Centre has been instrumental in the facilitation of a partnership between the Association (WA), Legal Aid WA and Central West College of TAFE, to set up a paralegal training course to be delivered in all CLCs and Legal Aid WA, to provide skills to workers including volunteers in remote areas to support people needing legal assistance within their own community. The Development Services section of Legal Aid WA has collaboratively devised materials relevant to the course, and undertaken a pilot study. Sessions are conducted through use of video conference facilities to the remote centres. 
C.
What is the unmet legal need?

It appears then that unmet legal need cannot be measured by review of the number of applications for Legal Aid WA that have been lodged, and those refused.

Commonwealth and State Priorities and Eligibility Guidelines impose both merits and means tests on applicants and dictate the types of legal problems for which a grant from Legal Aid WA will be given. In response to changing guidelines, community based agencies assist to vet the applications lodged to Legal Aid WA, based on their knowledge of whether the claim will fit within existing grants criteria. Indeed with the prioritisation of Commonwealth law problem types as opposed to State law problem types, individuals are less likely to apply for a grant of aid in, for example, consumer credit matters (state law.)

An indicator based on applications for aid from Legal Aid WA also does not capture those in the community who are unaware of their rights under the Australian legal system. Access to justice is about awareness and community based education as a tool of legal assistance, and a method of ensuring true equity of access. Legal Aid WA applications therefore do not give a true picture of “who is missing out” on access to justice. 

There has not been a national survey and report on unmet legal need and access to justice which applies both to State and Commonwealth laws.
 Indicators of disadvantage would need to be used to show areas of unmet need. 

As part of the Joint Review of Western Australian CLCs, the Joint Review Committee commissioned a report entitled “Demographic and Socio-economic analysis Western Australia”
. This Report documents and analyses 19 socio-economic indicators, which have been used to produce an “Index of Demand”, an index of the current and potential demand for legal aid services throughout Western Australia.
 Such indicators included household income, education, unemployment, domestic violence and so on.
 Readily available data was used by URS, and no further consultations were undertaken. The Report concluded that “overall it suggests that demand for legal aid services is highest in the Kimberley, remote parts of the state and in rapidly growing peri-urban areas.”

Case Study 5

Ms B, an indigenous woman, was living in a remote town in Western Australia and moved to an indigenous community for short period of time due to family commitments. Ms B secured her home in town prior to leaving, however did not tell public housing that she was going to be absent for more than time stipulated in her tenancy agreement. On her return to her home she received letters and visits from public housing telling her to give the keys to her home back as she had breached her tenancy agreement. The reason public housing gave was that she had not let them know that she would be absent for a longer period of time. Not knowing her rights, and not having legal assistance available in town, Ms B returned the keys. Only once she had removed her belongings from her home, did she find out that public housing needed an eviction order to remove her from the house, unless she left voluntarily. She had no avenues of appeal left open to her through the courts. Ms B no longer has accommodation in town. She has now returned to the bottom of the waiting list for housing in the town (up to 2 years.) 

Indeed reliance on such strict means and merits based criteria for determining grants of aid, in accordance with the Commonwealth Priorities and Eligibility Criteria, State Eligibility Guidelines and Priority Matters Guidelines for State Matters
, means that other factors affecting disadvantage, such as a person having an intellectual disability, which affects them accessing legal assistance, might not be taken into account. If this person has assets, such as a home and a vehicle, then she might be refused a grant of aid on the basis of means, notwithstanding significant difficulties she has in accessing appropriate legal assistance. A strictly applied means test might lead to uniformity of legal aid, but not necessarily equity of access. 

Similarly determination of grants on the basis of merit, means that Legal Aid WA (and other Legal Aid Commissions) make an assessment and determination as to the merits of a matter and the likelihood of success prior to a determination being made by a court or tribunal. This assessment leads to a grant or refusal of aid. Such a process does not take into account other factors contributing to disadvantage nor allow a court to determine what is a fair decision / outcome in all the circumstances. Within a context of distributing scarce resources, this equates to Legal Aid WA administrative staff taking on the role of the judiciary or an arbiter of justice.

An example is the circumstances of Ms A in Case Study 3, on page 7. Ms A is a mental health consumer who wishes to defend the proceedings for residence of her children brought by the children’s father, and seek residence herself. She was refused a grant of aid from Legal Aid WA, on the basis that she is unlikely to succeed in obtaining residence of her children. 

Case Study 6

The Department of Community Development (“DCD”) applied to make Mr C’s children wards of the state (care and protection application). Mr C was granted aid from Legal Aid WA to defend the applications of DCD. DCD requested that Mr C sign consent orders to make the children state wards for a period of 2 years. Mr C refused to do so. The grant of aid ran out, and Mr C was refused an extension grant on the basis that his case was without merit (IE unlikely to succeed). Mr C represented himself in the Children’s Court, and managed to seek only limited advice as to how to conduct his case. DCD was represented by their in-house lawyer. The children were made state wards. Mr C is seeking to appeal the decision on the basis that he was not represented at first instance, and therefore did not have the chance to put his case fairly before the court. To add to his burden, Mr C approached the Children’s Court for the court’s reasons for decision, and is told that he will have to pay the cost of obtaining a transcript of up to $100. 

D.
Geographic equity in getting service: Issues affecting equity of access in outer-metropolitan, rural, regional and remote areas

(i)
Background – Rural, regional and remote Western Australia

In area, Western Australia is the largest state in Australia, being 2,529,875 million square kilometres. It is almost one-third the size of Australia. 

Western Australia is diverse in climate and has a sparsely distributed population, divided by long distances. Such distances equate in real terms with increased cost and time of travel. Climatic variations also affect the movement of people generally and the delivery of services into different parts of Western Australia, more particularly. The Pilbara, Kimberley and Goldfields regions experience extreme variations in temperate and rainfall. Some parts of the Kimberley and Pilbara are subject to flash flooding and can be isolated by floodwaters during the wet season from November to March / April. The East Gascoyne and Great Southern Regions experience extremes of temperature and / or temperature variations. 

The remoteness, often harsh environment, variation of climatic conditions, and sparse density of population across the state of Western Australia, create difficulties for legal aid services to provide services, and for clients and communities to access timely and appropriate legal aid services. The distances to be traversed by car or aeroplane, the time that travel takes, the lack of regular regional air services, the high cost of aeroplane charters and regional flights, access to ancillary services such as counselling services, access to courts and availability of Magistrates / other court officers, and many other factors, as outlined below are issues that need to be considered in a legal aid policy to provide national equity into rural, regional and remote (“RRR”) areas.

(ii)
Barriers to accessing to legal aid in rural, regional and remote areas

Legal aid is provided in RRR areas by a mix of service providers, as described under legal aid services above. However, for people in RRR areas and also many outer-metropolitan areas, further barriers to accessing services exist, including (this list is not exhaustive):

· less available services, and / or services being available on an irregular basis, for example through an outreach service, or not at all;

· having to utilise telephone service only, ie., face to face services are unavailable;

· conflicts of interest within small communities;

· lack of access to information about rights and available services;

· lack of culturally appropriate services, across a range of legal problem types;

· lack of interpreting services;

· distances from available services and cost to access such services, including transport     costs and STD telephone costs, and accessibility of telephones and transport; and 

· lack of access to ancillary services, such as counselling services. 

(iii)
Distance, time and costs

One of the greatest factors affecting access to justice in RRR areas is distance; the distance an individual is from appropriate legal aid services, the distance a person will have to travel to get to a court, the availability of information on rights in a person’s local area and so on. Distance and accessibility also require contemplation access to courts, tribunals and primary dispute resolution mechanisms in such areas. 

Those seeking legal assistance are often further disadvantaged by the time taken and cost of accessing services. Organisations and individuals providing services require access to large resources to be able to offer outreach visits to deliver community legal education to local service providers and community members, or advice and casework services. 

Where towns are widely disbursed, road travel can be prohibitive, due to significant travel times. In Western Australia, there are also significant parts of RRR areas where roads are unsealed, which adds a further time and occupational health and safety dimension for both the person seeking assistance and the provider. Transport by aeroplane may be preferable to difficult to access places. However, the lack of regular regional airline services into RRR areas, creates significant barriers to using these services. 

For example, in the Gascoyne Region, Carnarvon and Exmouth are serviced by the same one return flight per week from Perth, on weekends, and have no available services during the week. The round trip from Geraldton to Carnarvon by road is 964 kilometres.
 

Legal Aid WA, CLCs and Aboriginal Legal Services (WA) have a number of offices in RRR areas. Many also provide outreach to a large geographic area. These organisations also provide legal aid in different ways to sometimes defined client groups (as with Aboriginal Legal Services WA). ALS (WA) have many court officers in towns in RRR areas. While their main regional office is usually in a regional centre, lawyers are also located in smaller towns within a region. In comparison, Legal Aid WA has 6 RRR offices on mainland Australia (the 7th is located on Christmas Island) and one in Perth. There are no Legal Aid WA offices in the major regional areas of Geraldton and Albany. By contrast the Legal Aid Commission in Queensland has 15 regional centres, and a smaller geographic region. 

People in RRR areas are often unable to find a private solicitor who is affordable (and in many RRR areas, find one at all), willing to provide pro bono assistance and / or will act on a grant of aid. This raises issues as to how to deal with conflicts of interest in RRR areas, even where a grant of aid is available. The breadth of services available in metropolitan areas is often not available in RRR areas. 

Access to appropriate court and related services, also affect equitable access to justice. In many cases, a Magistrate will only visit a town on circuit. Between visits, a court comprised of Justices of the Peace would hear simple criminal matters and restraining orders. 

In courts other than the Local Court / Court of Petty Sessions, some courts / tribunals will visit RRR communities on the basis of demand, for example, a Supreme Court trial, and others will only visit a regional centre. In a region such as the Pilbara, covering 506,609 square kilometres, if you were living in Marble Bar, access to the Family Court of Western Australia, in South Hedland, would mean a round trip of 406 kilometres. The Family Court of Western Australia only visits the Kimberley region 3-4 times per year. 

Case Study 7

Ms C, a woman in a remote town was involved in an ongoing family law matter. Initially the local Magistrate, who visited the town on circuit every few weeks, heard the matter and granted interim orders. The matter was then transferred to the Family Court of Western Australia, to determine significant child welfare and contact issues. The Family Court of WA visited the region up to 4 times per year. It did not visit the town where Ms C lived. Similarly the Family Court Counselling services were available only in the town where the Court visited on circuit, and only when the Court visited. Due to her concerns, Ms C had to travel with her 2 children for over 10 hours by bus each way, well over a 1000 kilometre round trip, so that her children could have an interview with the Family Court Counsellor for the production of a welfare report. Ms C had little money and she and her children stayed in the local Women’s refuge. 

Costs are also substantially greater to provide legal aid services in RRR areas. These include higher fuel costs and greater fuel usage, where outreach is provided, often higher cost of living generally, higher costs of information technology and telecommunications, higher salary oncosts, for district allowance, annual airfare, air conditioning subsidies and so on. Recruitment costs can also be high, as they might include relocation, remote area allowances, annual return airfare and so on. 

(iv)
Access to information and advice – telephone and face to face

Equitable access to legal aid requires a contemplation of diversity of needs. A range of services needs to be considered to ensure that services are appropriate for those most disadvantaged in a particular RRR area. There cannot be a uniform “one size fits all” approach, legal aid must ensure people of culturally and linguistically diverse backgrounds receives culturally appropriate services. Some people might benefit from an informal discussion about legal process, some might need casework assistance, some community groups might need assistance to affect law reform, others might require face to face services, rather than use of technology to provide services. (See Case Study 4, p.8, the partnership between Geraldton Resource Centre, Legal Aid and Geraldton TAFE.)

Case Study 8

The Commonwealth Government provided funding into RRR areas to provide legal advice and information on family law issues (“Law by Telecommunications / Family Law Access Gateway”). The project was to provide telephone and Internet family law services to RRR areas, ostensibly to assist those most disadvantaged. The Western Australian RRR Network of CLCs opposed the project on the basis that it would not assist those in greatest need in the community. The project presumed access to working telephones in confidential locations, access and ability to utilise Internet facilities and working computers. The Network noted that the premise of “one size fits all” was flawed, and there were very few calls to the service. Of the CLCs that did utilise the FLAG funding, the common theme was the lack of use of the system as designed, that is legal advice over the telephone and via the Internet, as all participating CLCs received negligible calls. (It was reported that only 263 calls were received from September 2001 to April 2002.
) Common to all FLAG funded CLCs, was the creative use of the resource to benefit each community in which the CLC was located, in a manner appropriate in each individual context. Indeed the success of these creative approaches in FLAG funded CLCs lead the Commonwealth Government to agree that these centres could continue to use the funding in these creative and appropriate ways. 

(v)
Access to ancillary services 

People in RRR areas often have limited access to services ancillary or complementary to legal aid. These include counselling services, Primary Dispute Resolution Mechanisms, including mediation, access to specialists for medical reports related to compensation claims and so on. Such services are important in allowing people options in resolving their legal and social issues, without recourse to the courts and allowing them to obtain important information documents related to their legal matter. 

For example, a psychologist’s report might be needed for a criminal injuries compensation (personal injuries) matter. If there were no town-based psychologist, then the claimant would incur extra costs for travel to obtain a report, or even go without such a necessary report if the costs were prohibitive. 

(vi)
Access to culturally appropriate services and interpreters - People of Culturally and Linguistically Diverse Backgrounds

Access to culturally appropriate services and interpreters is an important consideration in access to justice for culturally and linguistically diverse people. Availability of interpreters at all steps in a person’s interaction with the legal aid system, not just in court, and not just in relation to court based issues, needs to be provided. Costs associated with the use of interpreters, especially for Legal Aid WA, who must pay for the Telephone Interpreting Service, must be considered for culturally and linguistically diverse people. For example, asylum seekers being detained in remote parts of Western Australia, require access to interpreters to access Legal Aid WA or CLCs based in Perth or the metropolitan area. 

(vii) Access to culturally appropriate services and interpreting services for indigenous people in RRR areas

Indigenous people are further disadvantaged in accessing justice not only in RRR areas, but also in metropolitan areas due to a lack of culturally appropriate services and interpreting services, for different cultural and language groups, and across the diversity of legal problem and assistance types. 

The Association (WA) commends and supports the work of Aboriginal Legal Services (WA), in its work with indigenous people from different culturally and linguistic backgrounds, throughout metropolitan and RRR areas. It supports the appointment of a Women’s Officer within Aboriginal Legal Services (WA).

The Association (WA) also commends and supports the work of those working with and within Indigenous Women’s Projects (“IWP”) within CLCs in Western Australia, those Family Violence Units established under funding programs of the Aboriginal and Torres Strait Islander Commission and the newly incorporated National Network of Indigenous Women’s Legal Services Inc. However, notwithstanding the work and goodwill of these organisations and those working in partnerships with and alongside them, the different legal needs across a range of legal problem types, conflict of laws, where indigenous laws are ignored in non-indigenous legal structures, processes and philosophies, or are reflected in an ad hoc manner, and the lack of interpreting services generally, are additional barriers to access to justice for indigenous people.  

Please also refer to Part 4C on the “Impact of Current Arrangements on Indigenous Women”, pages 25-26. 

(viii)
People with special needs

The issues faced by people with special needs are compounded by distance and lack of access to services in RRR areas. Access to Auslan interpreters for hearing impaired people, appropriate transport for those with mobility disabilities in order to access legal aid services in a remote location, the stigma of mental illness for a person living in a small community, and the appropriate experience and training to provide legal aid to people with a diversity of special needs, require special attention when ensuring people with special needs in RRR areas have equitable access to justice. 

(ix)
Conflicts of interest

An issue of increasing difficulty in RRR areas for individuals seeking legal advice is conflict of interest. Many people are unable to access legal advice in their own regional centre or town due to the fact that the legal aid services has already advised the other person to the legal matter. The options for advice might be to access a legal aid service over the telephone, or travel a significant distance to seek legal advice. This situation regarding conflict of interest can also lead to one person to a legal matter being represented, and the other having to self-represent. 

(x)
Issues of expanding population centres

Many outer-metropolitan centres and some rural centres are experiencing significant rises in population over short periods of time. This population change and changing socio-economic factors, brings a greater demand for legal aid services in these areas. Access to services includes consideration of availability and affordability of legal aid in these regions, transport issues, where a person has to travel to access services. Access to courts and ancillary services are also important. For example, Joondalup / Wanneroo are northern suburbs of Perth, 30 kilometres from the city. The closest legal aid services is a CLC located in Mirrabooka, 20 kilometres south. The closest Legal Aid WA office is in Perth. 

(xi) Need for coordination of information and infrastructure in RRR areas

For the limited community resources to be fully utilised particularly within RRR areas, there needs to be a coordinated approach and commitment by Government and non-government (“NGO”) agencies, to facilitate access to information about the availability of services, and about the responsibilities of different Government and NGOs to their communities. 

Access to justice, includes availability of information about what services are available, and what responsibility each service has to and within communities. Sharing of such community infrastructure and knowledge, would assist in individuals and communities having better access to justice. 

(xii)
Comparison of state and territory funding by the Commonwealth Government

Given the diversity of Western Australia, the distances between regional / population centres, the sparsity of population, and the resulting difficulties in providing legal aid in an equitable manner, it is interesting to note that, in the 2001-2002 financial year, while Western Australia received 8.6% of raw Commonwealth funding for legal aid services, this only equated to $5.02 per West Australian. This is the lowest per capita funding for a State / Territory spent by the Commonwealth Government for legal aid services in Australia.

Part 3

The implications of current arrangements in particular types of matters, including criminal law matters, family law matters and civil law matters
While the implications of the current arrangements for particular areas of law are important, similarly important when considering the equity of access to people from diverse backgrounds or with diverse needs, it is important to consider how the current arrangements affect particular groups of disadvantaged people. The latter will be considered within Part 4 of this submission on the impact of current arrangements within the wider community. 

Uniformity of legal aid to a diverse range of people will not necessarily produce equity of access. 

A.
General issues

The lack of national legal aid principles or a study as to unmet legal need which applies to both Commonwealth and State / Territory laws, means that legal aid is driven by supply rather than the demand of indigent persons. As a consequence, current legal aid arrangements in particular areas of law, are dictated by Commonwealth and State Government determined Eligibility Principles and Priorities. This is not necessarily reflective of community need, particularly in the areas of family and civil law. 
The requirement also that Commonwealth monies be expended on Commonwealth legal matters, means that persons with state law matters are less likely to obtain the range of legal assistance available in other areas, for example, child support, which is a Commonwealth responsibility.

The Association (WA) supports the work of Legal Aid WA as a legal aid service provider. Legal Aid WA has worked closely with CLCs and the Association (WA) to form creative and innovative partnerships, to promote access to the law for those most disadvantaged in seeking assistance. Development of community legal education publications and a website, support the work of Legal Aid WA in providing access to information about the law and access to the law itself. Legal Aid WA has also made available a Resource Database to all CLCs in Western Australia, providing information to workers in metropolitan and RRR CLCs on a variety of legal areas. 

Legal Aid WA is constrained by its own funding requirements and guidelines that require applicants for legal aid to meet merits and means tests. These tests guide Legal Aid WA in how to allocate its scarce resources to provide assistance to indigent Western Australians. However, these tests mean that many needy people who do not meet the criteria for obtaining aid, and cannot afford to pay for a solicitor from within the private profession, “fall between the cracks”.

B.
Criminal Law Matters 

A range of services are provided by legal aid services within Western Australia. A number of CLCs in Western Australia provide criminal law assistance. Some CLCs assist particular clients in criminal law, such as mental health consumers and young people (Mental Health Law Centre and Youth Legal Service, respectively)

Aboriginal Legal Services WA provides a duty lawyer service and ongoing assistance in criminal law matters for Aboriginal and Torres Strait Islander people. 

Legal Aid WA provides duty lawyer services in the Court of Petty Sessions and Children’s Courts throughout Western Australia. In RRR areas, this often means that one lawyer from a regional office is almost constantly on circuit. Grants of legal aid are also provided to indigent persons in criminal law matters, and also to those persons where:

“there is a reasonable likelihood that the applicant will lose his / her liberty as a result of being charged with a serious criminal offence”

Stage 1 and 2 priority matters (high priority matters) within Legal Aid WA Guidelines, include criminal law matters in the Supreme and District Courts, as well as the Children’s Court.
 The impact of the High Court decision in R v Dietrich
 has obviously been the further prioritisation of criminal matters in our legal aid system. 

While people charged with serious criminal offences should be represented appropriately, and the High Court held that such people should not be tried unfairly, the same could be said of a civil matter where a person is trying to defend a basic civil or human right. Other non-criminal matters can have a similarly debilitating and lasting affect on individuals, families and the community. For example, family separation and children, care and protection applications, discrimination and so on. 

People in RRR areas are affected by the tyranny of distance in accessing justice in criminal law matters. Where a town does not have a permanent Magistrate or even access to legal advice through a locally based agency, then matters can be adjourned to seek legal advice, and / or people can remain incarcerated until the Magistrate’s next circuit. Again these issues and the case study below demonstrate the need to see legal aid in terms not only of legal assistance, but also administrative processes, and law reform. 

Gaps also exist in legal aid grants to Local Court matters. 

Case Study 9
Mr D was charged with breach of a violence restraining order on a Tuesday. The Magistrate had completed his 3 weekly circuit to the town where Mr D was in the police lock up on the Monday. Justices of the Peace are unable to grant bail for a breach of a violence restraining order. The police were concerned at Mr D staying in the lock up until the next circuit, as they were mindful of their duty of care. Under police standing orders, Mr D would also have to be under constant surveillance, keeping one police officer in the station at all times. The police took Mr D on a round trip of over 1000 kilometres, to have him bailed before the Magistrate. Addendum: With the addition of a video conferencing facility and the requisite legislative provisions, the journey to Court could have been avoided. 

C.
Family Law Matters

In Western Australia, there is a division of family law matters into State and Commonwealth law matters. Commonwealth law matters are those relating to children generally, issues of domestic / family violence, child support, divorce and property in marriage. State law matters are the care and protection of children, de facto property laws and domestic violence (restraining orders). In fact both State and Commonwealth Governments have responsibilities for domestic and family violence. 

Legal aid needs to be accessible to those disadvantaged in accessing justice in these areas of law, independent of whether they fall under Commonwealth or State jurisdiction. 

The current arrangements for legal aid are inadequate to cope with the increasing demand for legal assistance in family law matters. All legal aid services provide some assistance in family law matters. Aboriginal Legal Services (WA) has limited its family law assistance, due to resource constraints. Most CLCs provide assistance only in matters relating to children, although CLCs often do not have capacity provide casework and representation on care and protection applications and / or child residence / contact matters. Two CLCs and Legal Aid WA are resourced to provide specialist child support advice. Assistance in family law property matters for both married and de facto couples are extremely limited. Only 2 services provide very limited assistance with property law matters, those are where advice only and Consent Orders are appropriate. Many private lawyers provide significant pro bono assistance in this area of law, due to the harsh impact of the current arrangements on many within the community. 

Legal Aid WA is constrained by its Guidelines and by applying merits and means based criteria to all cases. The problem with this (for example, Case Study 3 above, where Ms A, a mental health consumer sought residence of her children, page 7) is that the diversity of people experiencing disadvantage in our community is not always taken into account in these processes. It also means that in such an emotionally difficult and far-reaching area of law such as family law, many people are going without assistance. 

There is also an increasing emphasis on Primary Dispute Resolution (“PDR”) mechanisms within the Commonwealth Government, which is reflected in the Legal Aid WA Guidelines for assistance. The Commonwealth Priorities and Eligibility Guidelines (which relate to Commonwealth Family law matters) state:

“In appropriate circumstances, applicants for legal assistance should be required to use a PDR process before any grant of legal assistance is made for court proceedings”

While the Guidelines also set out when PDR is not appropriate, such as where there are allegations of child abuse, or where one party's safety is in issue, people applying for a grant of aid are required to set out exactly the issues deeming PDR inappropriate. While PDR mechanisms are an important aspect of access to justice for the individual and the community, and can be a low cost alternative to court proceedings, equity of legal aid demands a range of assistance is available within the community. 

Case Study 10

Mrs E applied for a grant of aid from Legal Aid WA, in relation to the contact of Mr F with Mrs E’s children, who he had helped to raise over a period of 4 years when Mrs E and Mr F were in a relationship. Mrs E and Mr F had been separated for over 3 years and Mr F sought contact with the children after 2 years of separation. Mr E had been violent to Mrs E during the relationship, and the children witnessed this violence. The children expressed a wish not to see Mr F. Mrs E had a current violence restraining order against Mr F. In the current Court proceedings, Mrs E had attended Family Court Counselling via a shuttle conference with Mr F. Mrs E had never brought criminal assault charges against Mr F due to fear of repercussions. She sought a grant of aid for representation in relation to contact, which she wanted supervised. Aid was refused on the basis that Mrs E had not attempted PDR and that the allegations of violence were unsubstantiated / undocumented.

The types of family law assistance that Western Australian CLCs have identified as being a priority are:

· representation in the Family Court of Western Australia generally, and especially for people with special needs, such as mental health consumers, where there exists a power imbalance, where there are circumstances of domestic violence, and for people of culturally and linguistically diverse backgrounds;

· family law property law assistance for de facto and married couples, especially where the equity in the property is less than approximately $20,000, such that the costs of engaging private lawyers is prohibitive, and where the impact of any equity obtained in the property would be of great value to an impoverished family;

· care and protection (child welfare) matters; and

· Ancillary services such as availability of Family Court Counselling services especially in RRR and outer-metropolitan areas.
 

It is also important in Western Australia to note that there has been no increase in legal aid assistance available since laws relating to de facto property matters were enacted with the Family Court Act 1997 (commenced 1 December 2002). These laws are now available to de facto couples, including same sex couples (provided the couple meets the legislative requirements). While community legal education publications have been developed to assist de facto couples with the legislative changes, there still remains much confusion about the new laws, and little assistance to obtain casework assistance to utilise them. According to Gay and Lesbian Community Services of WA Inc, this is especially so for same sex couples, many of whom have commonly believed in the “lack of effectiveness in the law for them”.
 

The impact of decisions by Legal Aid WA in child protection matters, is of great concern to parents being able to access justice. Child protection matters should have the rule in        R v Dietrich  applied to them. While Legal Aid WA will ordinarily grant aid for the separate representation of children in these matters, which is undoubtedly important, aid to respondents (ie. parents) to such applications, will only be granted initially for advice and assessment as to the parents’ likelihood of success in defending an application. Extensions of aid to the hearing of such matters before the Children’s Court will only be granted where there is a likelihood of success. The inherent unfairness in this policy, is that in such legal matters, parents are being denied full legal aid to allow the Court to determine who is best to care for their children. Again because of limited resources, Legal Aid WA is in effect acting as a quasi-judicial body in determining merit without the benefit of court proceedings. As a result parents are left to represent themselves in such cases. The Department of Community Development is always represented by lawyers. (See also Case Study 6, where Mr D was unable to obtain a grant of legal aid beyond initial advice to a full hearing of the matter before the Court, see page 10.)

As a matter of priority, merits tests applied to such matters should immediately be removed, and parents be given the right to representation in all child protection applications. 

D.
Civil Law Matters

Legal aid services provide a range of services to those indigent persons presenting with civil law problems. Many specialist CLCs provide assistance in civil law areas, such as Consumer Credit Legal Service, Tenants Advice Service, Disability Discrimination Unit (within Sussex Street CLC). A range of types of legal assistance is available, including advocacy, community legal education materials and so on. Many providers of civil law services provide such services due to high demand, and on limited budgets. This is especially so for specialist agencies that have a statewide mandate. 

There has been increasing concern that the current arrangements for civil law provide insubstantial legal aid to those disadvantaged in our community. A report commissioned by Legal Aid WA, “Review of Civil Law Service Delivery in Western Australia”
, stated the following:

“Legal Aid WA’s ability to service civil law matters is extremely limited. Commonwealth and state funding for private representation is very restricted. Of the annual state-funding budget (2002) only 4% was allocated to civil law (around $190,000) and 2.46% of the Commonwealth budget (around $73,000). The civil law inhouse practice comprises only 1.6 FTE staff.”

This Report cites as one of the reasons for the lack of services as the increasing demand for family law services. This demand has restricted the ability of the Legal Aid WA Perth office to provide minor assistance and Legal Aid Bureau in civil matters. 

Legal aid is provided in the form of information (via the telephone and printed materials) and self-help materials, as well as one-off advice both from CLCs (see exceptions in the next paragraph) and Legal Aid WA (the latter only if the matter is deemed to have merit). Legal Aid WA does not provide a Primary Dispute Resolution (“PDR”) service in civil law matters (some Citizens Advice Bureaux and CLCs provide limited PDR type assistance), there is very little broad ranging ongoing civil law assistance available. 

Specialist services (mostly CLCs) do provide assistance in a variety of civil matters, such as tenancy, welfare rights (social security), employment and consumer credit. However, while they have the expertise, they do not have the capacity to meet the demand under current funding arrangements. The increase in demand for immigration assistance and the limited avenues available for assistance are also cause for concern. Asylum seekers particularly those in detention are denied access to equitable legal aid. 

The following are areas of civil law, which have been identified by Western Australian CLCs as “Urgent Areas of Unmet Need”:

· Consumer rights;

· Tenancy;

· Welfare rights;

· Employment law;

· Bankruptcy;

· Immigration;

· Environmental law;

· Debt;

· Discrimination and equal opportunity;

· Human rights;

· Personal injuries (including Criminal Injuries Compensation – both ongoing assistance and disbursements for medical reports).

While there are a number of CLCs who are providing assistance and systemic advocacy in these areas of law, such assistance is not uniformly available throughout all metropolitan and RRR regions within Western Australia. 

Case Study 11

Ms G, a young indigenous woman living in a remote Western Australian town, was being prosecuted by Centrelink over a parenting payment debt of $3,800, which she had allegedly incurred a number of years ago. Ms G sought assistance from a welfare rights advocate at a Specialist CLC in relation to the debt. As result of the efforts of the advocate, Ms G had the debt waived due to administrative error by Centrelink. On this basis the Prosecution Section of Centrelink also decided not to prosecute Ms G under the criminal provisions of the Social Security Act. Without such intervention, Ms G was likely to incur a conviction and also a debt for the allegedly outstanding amount.
 

It is important to note that these areas of need are mirrored in Legal Aid WA’s Audit of Civil Services.
 Further, NACLC identified the need for and recommended that legal aid for civil law services be reviewed with the aim of facilitating the provision of civil law services in the interests of the broader community.

However, one significant area of civil law that was not identified by Legal Aid WA in its Audit as requiring further attention, is environmental law. The priorities for environmental law were the need to have an RRR component to funding, the need to remove constraints on funding which do not currently allow representation of individuals and organisations in courts / tribunals, and recognition of the needs of environmental activists.

Part 4

The impact of current arrangements on the wider community, including community legal services, pro bono legal services, court and tribunal services and levels of self-representation
A.
Introduction

The wider community is feeling the impact of the restrictions of the current legal aid system. Many CLCs experience on a daily basis calls from people who need help and cannot get it, people who want information about a legal problem affecting them, but do not know where to start, and individuals who have to represent themselves in a court or tribunal. CLCs are having their resources more and more stretched, and are feeling the push to do more and more casework due to demand, neglecting their core and important community legal education (“CLE”), law and policy reform objectives, and the chance to affect systemic change. 

Those who are experiencing greatest hardships are often those most disenfranchised within the community, such as young people, people with special needs, same sex couples, and a diversity of other social groups, who often have multiple barriers to accessing legal aid. 

The lack of resources compared with demand means that pro bono services are also being called on more and more frequently to give generously of their time and expertise to ensure that those most disadvantaged have the ability to participate in the legal system. The contribution of pro bono services in CLCs especially is recognised and welcomed, however, these services should not be seen as a replacement for properly resourced legal aid services. 

Courts and tribunals similarly have noted an increase in unrepresented litigants (self-representation), and have taken steps to provide more information and easier access to information in different formats, to allow greater access to courts.

B.
Wider community impact; disadvantaged social groups / groups facing particular barriers to accessing justice

There are many social groups who often face great disadvantage in our community. It is important to consider how the current arrangements affect the diversity of their needs, and 

whether such diversity is taken into account when considering access to justice. 

Those people who experience disadvantage through homelessness, poverty, unemployment or low income, domestic or family violence, come from culturally and linguistically diverse backgrounds, or face discrimination on the basis of gender, marital status, familial responsibility or status, sexual orientation or sexual history, race, impairment, religious or political conviction, age, or face geographic and social isolation, are in detention, are drug dependent, have a mental illness, have literacy difficulties or belong to another group facing social disadvantage, have a variety of needs related to their disadvantage and circumstances.

Those social groups facing disadvantage and particular barriers to accessing justice include (this list is not exhaustive):

· People who have an intellectual impairment;

· People with a disability, whose disability affects their ability to access legal assistance;

· People with a mental illness;

· Women, particularly indigenous women (see also the paragraph below)
;

· Indigenous people;

· People of culturally and linguistically diverse backgrounds;

· Asylum seekers and refugees;

· Prisoners;

· Persons with drug dependencies;

· Young people; and 

· Gay, lesbian, transgender, same sex attracted and bisexual people. 

Important note: By saying that indigenous women fall within a “disadvantaged social group”, does not reflect the strength and voice that indigenous women have which is ever stronger and louder. No disrespect for the strength of indigenous women and their tireless work is intended. What is intended to express in this section of the submission is that indigenous women face great barriers to accessing justice. Such barriers include not only access to legal aid services which are appropriate and timely, but also access to interpreting services, systemic change, recognition of native title and indigenous customary laws, access to information about rights and processes, and so on, in a way that is holistic and non-judgemental.

Many people in these social groups experience a range of other disadvantages within the community, which further affects their access to legal assistance. Indeed legal aid and access to justice needs to be seen in its broadest sense, which includes tools such as education and campaigns to affect systemic, policy and legal change, as well as to offer legal assistance. 

The needs of those who are most disadvantaged in accessing the justice system need to be at the forefront of any development of national principles of legal aid. Development of these principles, should include members of those groups who are most disadvantaged so that people affected by decisions as to national principles, can be part of finding solutions for their own communities. 

The Association (WA) recommends that additional resources be provided for particular client groups including prisoners (establishment of a specialist prisoner’s legal service), specialist services for refugees / asylum seekers and provision of specialist legal assistance for people with mental illnesses, particularly in the areas of family and criminal law.

Specialist client groups often also require assistance in particular areas of law, as shown with Ms A in Case Study 3 on page 7. Ms A is a mental health consumer, and sought assistance with various legal matters, including an appeal against her involuntary status to the Mental Health Review Board and family law matters.

Case Study 12

People with disabilities and discrimination. The Disability Discrimination Unit of Sussex Street CLC received a number of complaints from people with mobility disabilities about the inaccessibility of petrol station facilities. DDU in collaboration with these clients compiled a submission to the Human Rights and Equal Opportunity Commission. The outcome is pending. 

B. Impact of current arrangements on Indigenous Women

Indigenous women are strong and vocal about their rights and the barriers facing them and their families and communities in having equitable access to justice in a system that from its commencement, has discriminated against indigenous people. Their voices reflect difference between language and cultural groups and strength in a united voice and vision for indigenous women and men and families in having access to justice and legal aid in a way that is appropriate, timely and non-judgemental. 

The barriers facing indigenous women in accessing justice go beyond access to legal aid and legal assistance. Access to justice includes access to information, indigenous and non-indigenous people working together in a cross-cultural environment, addressing of systemic discrimination and barriers, acknowledgment of and addressing issues barring equitable access for indigenous women in rural, regional and remote areas, access to appropriate counselling and other ancillary services and so on. 

The establishment and incorporation of the National Network of Indigenous Women’s Legal Services Inc (“NNIWLS”), a national peak body for indigenous women’s legal services in Australia, advocating for particular legal services for indigenous women, is another triumph for indigenous women working together. 

The NNIWLS has 6 members in Western Australia; membership being taken from those indigenous women employed under the Indigenous Women’s Project (“IWP”) and those employed in Family Violence Units. The members in IWP’s are located in Kununurra (East Kimberley), Port Hedland (Pilbara), Geraldton (Midwest), and those located in Family Violence Units (“FVU”) are in Fitzroy Crossing (West Kimberley), Geraldton (Midwest) and Kalgoorlie (Goldfields). The FVU is funded by ATSIC, and the IWP positions are funded through Commonwealth Government Attorney Generals Department funding. There is no State Government funding program for legal services for indigenous men or women within Western Australia. It is also important to note the absence of an IWP or FVU in the Perth metropolitan area.

The FVU’s and IWP’s are an invaluable and intrinsic aspect of ensuring access to justice for indigenous women in Western Australia. However, further consultations are required with IWP’s, FVU’s and local communities in a manner and context that is facilitated by local indigenous communities, to determine the true unmet legal needs of indigenous women and communities. This also requires a sharing of knowledge between legal aid services, including Aboriginal Legal Services (WA), CLCs, Legal Aid WA and native title representative bodies. The IWP consultations and report did not allow for the recommendation that indigenous women’s specific legal services be established as needed within communities. 

Access to Legal Aid WA is often difficult for indigenous women. There are no indigenous specific positions located in regional areas nor in the metropolitan area. Indigenous women are often refused grants of aid, notwithstanding significant safety and child welfare issues, as the issues for which aid will be granted are not reflected in the application for aid. Legal Aid WA often relies on IWP and FVU workers to work with them to facilitate communication between the client and Legal Aid WA, so that all of the legal issues are brought to the attention of the assignments section of Legal Aid WA. Similarly, where IWP and FVU workers are attached to CLCs or other agencies, the ability of CLCs to obtain a grant of legal aid, would allow many CLCs to maintain the ongoing relationship of trust nurtured by the FVU / IWP worker, by providing the client with ongoing legal casework assistance. 

Many indigenous women and men also face the difficulties of imposed borders, being State and Territory borders. Many indigenous people particularly those living in RRR areas, are faced with cross-jurisdictional issues when trying to access justice. Such cross-jurisdictional issues do not necessarily fit into the indigenous context of the division and responsibility for country. 

Having accessible interpreting services, available to indigenous people from different language and cultural groups, wherever they might reside, being RRR areas or the metropolitan area, is vital in ensuring equitable access to justice. There is only one designated interpreting service in Western Australia, that being Kimberley Interpreting Service, based in Broome and servicing the entire Kimberley region, in which indigenous people from a large number of diverse language groups reside. Other interpreting services are offered as but one service from Language Resource Centres in regions throughout Western Australia. The annual budget for the Kimberley Interpreting Service (“KIS”) in Western Australia in the 2002-2003 financial year was $90,000, being State Government funding only, and limited to this organisation only. There were no other specifically funded indigenous language interpreting services. This is to be contrasted with the commitment of the Northern Territory and Commonwealth Governments to $5 million over 4 years, to indigenous language interpreting services, which commenced in 1999.
 

Other systemic barriers to accessing justice include lack of understanding of culture, which affects indigenous women seeking legal assistance. For example, an indigenous woman having to give instructions in relation to a sexual assault to a non-indigenous male person might create a barrier to the woman being able to give full and frank instructions. 

Further, access to courts and tribunals, and ancillary services such as counselling services, often create barriers for indigenous women's access justice. For example, the Family Court of Western Australia, sits in Perth, and on circuit in RRR areas, perhaps 3-4 times per year. The Family Court Counselling Service, which prepares family reports in family law children’s matters, does not engage indigenous people to prepare welfare / family reports for indigenous families. Similarly the gender of the indigenous person and the counsellor, and whether an indigenous woman can speak with a non-indigenous man about certain issues, is not always given consideration when looking at access to such services. 

This section provides merely an overview of the impact of current arrangements for indigenous women. This section needs to be read in conjunction particularly with that referring to access to justice in RRR areas (Part 2D, from p.11), and also Part 3 which looks at access to justice in particular areas of law, and indeed the issues raised in this submission as a whole.

D.
Impact of current arrangements on Community Legal Centres

The current arrangements are having a large impact on CLCs in terms of the types of work that CLCs do, CLC clients and CLC workers. Greater demands are being placed on CLCs to assist people beyond their current capacity. 

The greater complexity of cases has also meant that people are requiring a greater degree of assistance with their legal issues. If a CLC provides ongoing casework assistance to one client, it may then not have capacity to provide advice and minor assistance to a larger number of clients. 

The current political and funding environment has also heralded some important partnerships in Western Australia. Such partnerships aim to make the most of limited resources and include those between CLCs and Legal Aid WA. 

For example, Legal Aid WA works with Northern Suburbs CLC to provide professional development training to Northern Suburbs CLC staff. This has included secondment of a paralegal from Northern Suburbs CLC to Legal Aid WA for 3 months. 

(i)
CLCs – the competing demands and needs

CLCs provide a holistic approach to legal aid within the community. Their multidisciplinary nature, creativity and integrated approach to diverse community needs, is illustrated by the range of ways they work within their communities to provide legal aid and access to justice.
 

CLCs are experiencing an ever-increasing demand for individual casework services from within the community. The demands are particularly high for representation in courts and tribunals, where people have been rejected for a grant of legal aid, or aid is not available in the area of need. Family law representation in general and family law property matters have been cited as areas of increasing demand.

In response to such demands, CLCs are finding it difficult to commit resources to “a coherent and consistent CLE strategy.”
 Similarly resources for law reform activities that form an integral part of affecting systemic change, are being subsumed into casework demands. 

(ii)
CLCs – impact on staff and operations

CLCs in Western Australia, similarly to those in other States and Territories, are funded at a range of levels, dependent on the funding model used for that centre. Such differential funding models affect staffing and overall operations of individual centres. While there have been recommendations as to the appropriate funding of CLCs
, such recommendations have not been fully implemented. Any consideration of adequate funding of CLCs to ensure equity of service to communities in different areas needs to take these funding models into account. The need for secure, core recurrent funding is also important. 

The staffing quality and retention of staff at CLCs is also affected by funding levels and the resultant salaries and conditions that CLCs are able to offer their staff. The increasing demands on staff to do more and more casework but still continue their CLE and law reform objectives, also take their toll, leading to worker stress and potentially worker burnout. 

Many RRR areas find it difficult to recruit and retain trained and experienced workers for their centres. Even metropolitan centres are experiencing difficulties in recruiting staff, particularly lawyers. Of the inquiries for lawyer positions, many of those interested in the positions are restricted practitioners, who require supervision by a more experienced lawyer. Adequate supervision can sometimes be difficult to find especially in (but not restricted to) RRR areas, where there are few lawyers. 

The number of salaried employees at CLCs ranges from zero, where the CLC is staffed by volunteers only, to an average staffing of 7-8. About half of these positions are full time.
 The number of staffing at CLCs has a great impact on the ability of a CLC to meet community demands. The work of salaried staff is also complemented and enhanced by that of volunteers who make an enormous and valuable contribution to CLCs. However, the Association (WA) has noted that notwithstanding the important contribution of volunteers to CLCs: 

“it does not condone the use of volunteers to replace paid workers within organisations. The fact that CLCs can and do attract the contributions of volunteers should not be used by governments as an excuse to provide inadequate levels of funding”.

The Association (WA) recommends that any funding formulae applied by the Commonwealth Government permits the employment of 6 FTE (“full time equivalent”) employees.
 The Association (WA) also recommends that the rates of pay and on cost conditions reflect State Public Services rates. 

For example, a Supervising Solicitor (Classification 6/7) at Legal Aid WA, receives a base salary of $62,442 -$72,776. A Supervising Solicitor at a CLC receives a salary of $46,778 (Level 7.3 Social and Community Services Award (SACS). A community legal education worker at Legal Aid WA (Level 4) would receive $46,641 and their equivalent in a CLC receives $38,177 (Level 5.1 SACS). Many graduates in private practice are being paid $45,000-$50,000, the equivalent of a Supervising Solicitor in a CLC.

CLCs are also feeling the impact of additional reporting and accountability requirements imposed by Government. While CLCs agree that they should be accountable, a further administrative burden is placed on the organisation to ensure compliance. 

Western Australian CLCs are further disadvantaged by the absence of a State CLC funding program, which is independent of that funding provided by the Commonwealth Government. While the State Government provides limited funding for complementary and ancillary services for CLCs, such as financial counsellors, and administers the Commonwealth funding program, the State Government needs to provide secure, core and recurrent funding for CLCs. 

(iii)
CLCs – impact on clients

Clients of CLCs and the communities in which they operate, are similarly feeling the impact of the current legal aid arrangements. 

Many talk about the “referral merry-go-round”, where one service cannot assist, or can only assist with a limited range of issues. Clients have expressed frustration at ringing one agency after another, trying to find assistance. 

Clients are also not obtaining the range of legal assistance needed to uphold their rights. Many are offered one-off or stage by stage assistance only at CLCs due to constraints on resources. While this can assist many clients to have a better understanding of issues and / or make a start in addressing their legal issues, many remain disadvantaged in their ability to seek ongoing or further assistance.

Clients and communities are also often having less access to CLE, due to the demands for advice and casework assistance. The impact of this is that communities are not receiving the benefit of proactive and appropriate CLE on social justice issues, which might otherwise empower them to take their own action to enforce their legal rights. 

(iv) CLCs and access to grants of aid from Legal Aid WA

The inability of CLCs to access grants of aid from Legal Aid WA, impacts on both the clients of CLCs and CLCs themselves. 

CLCs are ineligible for grants of aid under the current system in Western Australia. The affect of this is that even where a CLC is the most appropriate legal aid service from which a particular client can access legal assistance, funding constraints might dictate that the CLC needs to refer the client to Legal Aid WA, or private lawyer, who is able to seek a grant of aid. 

In RRR areas and / or where clients face particular social disadvantage, where Legal Aid WA has a conflict of interest, and even in generalist metropolitan CLCs, the current system restricts the ability of clients and CLCs to utilise the aid grants system and allow clients to access the full range of legal aid services from different service providers. 

E. Impact on pro bono services

There has been an ever-increasing demand for pro bono legal assistance. 

These demands have been on formal pro bono services, the time and resources of volunteers in CLCs and also on members of the private legal profession offering their service on a pro bono basis.

There are great benefits within both the community and CLCs to be gained through use of volunteers, including development of relationships within the community and the ability of social work and law students to have client contact. It is also important to note that the 740 hours of volunteers contribution in WA CLCs in 2001-2002, equates to 19.7 FTE, or $1.76 million per annum.
 Volunteers’ time should not be used to replace paid workers in a CLC. 

The establishment of the National Pro Bono Resource Centre through Commonwealth Government funding has been a positive initiative of the Government to coordinate and resource those providing pro bono services within the community. However, the funding for this organisation is not ongoing beyond 2005. The valuable contribution to pro bono work so far, will potentially be undermined by lack of recurrent funding.   

Case Study 13

Mr H, sought asylum in Australia. He obtained pro bono assistance from a barrister, briefed by a CLC, to appeal to first to the Federal Court and then to the Full Federal Court against a decision to refuse him refugee status. No fees were charged to Mr H or the briefing CLC. 

F. Impact on courts and tribunals and levels of self-representation

Western Australian CLCs have noted the increased demand for representation from clients, especially those with family law matters.

This equates with the experience of the Family Court of Australia. In its study “Litigants in Person in the Family Court of Australia”, it found that most litigants in person do not have legal representation because they cannot afford it. Just under half of those participating in the study had been refused a grant of legal aid.

The experience of the Family Court of Western Australia, is similar to that of the Family Court of Australia. Anecdotally, approximately 40% of persons appearing in the Family Court of WA appear as litigants in person. More people utilising the Family Court of WA are unrepresented the closer the case comes to trial, even where such persons have been represented at an earlier stage in the Court process. Reasons given for this include the fact that litigants have exhausted a grant from Legal Aid WA, or have exhausted their own financial resources, or indeed might not have agreed with the legal  advice that they have been given. 

The inherent difficulty for litigants in person in the Family Court of WA, is the ever-increasing complexity of the law and legal process, especially as a case proceeds to trial. Litigants in person might range from those who are well prepared and understand the process through spending time in court observing the Court in operation, to those who have no grasp of the complexities, but know that they need to participate in the Court process in order to ensure the safety of their children. Both degrees of preparedness by litigants in person, have the potential to fail to understand upon what basis the Court makes decisions, and therefore what information is relevant for the Court to have before it. 

This impacts on the role of Justices of the Family Court of WA, who walk a difficult line between ensuring that an unrepresented litigant has an understanding of process and presents evidence relevant to their case, and remaining an impartial arbiter of fairness and justice. In matters relating to children, the Court might find the need to direct that a child representative be appointed through Legal Aid WA, to ensure that what is in the best interests of the children is available to the Court, where litigants in person are unable to articulate this due to conflict or other reasons. 

Where there are allegations of domestic or family violence, where a power imbalance exists between parties, and notwithstanding the efforts of Justices, unrepresented litigants face an inordinate barrier to accessing justice in the Court. 

Given the diversity of needs and levels of disadvantage (see also Part 4B above), and the increasing complexity of the court process (notwithstanding efforts of many courts to simplify the process and have Court resources readily available to litigants in person)
, these trends are concerning. Indigent people facing additional social disadvantage should be given the opportunity to have access to legal aid in such matters. 

Litigants in person in care and protection applications are similarly of concern. (See Case Study 6 on page 10. In this case Mr C was not provided with an ongoing grant of legal aid in a care and protection application against him, due to constraints imposed by Legal Aid Guidelines.)

Part 5

Conclusion and Recommendations
A.
Conclusion

The Community Legal Centres Association (WA) applauds some of the innovative and collaborative initiatives within Western Australia, to utilise expertise and resources to provide improved access to justice to those most disadvantaged in Western Australia. However, the lack of national policy guidelines on access to justice, and the lack of any true inroads into determining what the true extent of unmet legal need is at a State / Territory and Commonwealth level, has meant that the current arrangements for legal aid fall well short of those needed to ensure that those most disadvantaged in Australia, have access to justice. 

B.
Recommendations

The following are recommendations to the Senate Inquiry:

1. That the Recommendations of the Community Legal Centres Association (WA) in its submission to the Joint Review of Western Australia CLCs, attached as “Appendix C” to this submission, be endorsed.

2. That the Commonwealth Government commit resources to determining unmet legal need within the community, and that this inquiry be in relation to Commonwealth and State / Territory areas of law. 

3. That national principles of legal aid and access to justice be developed by an advisory committee consisting of all relevant stakeholders, including CLCs, Legal Aid Commissions, Aboriginal Legal Services and those representing a diversity of groups facing social disadvantage.

4. That in conjunction with the development of national principles of legal aid, a 10 year strategic plan in relation to legal aid and access to justice be developed and implemented in conjunction with stakeholders, with bipartisan commitment to the strategic plan.

C.
Endorsements 

The Association (WA) endorses the following submissions and their recommendations to the current Senate Inquiry into Legal Aid and Access to Justice:

· National Association of Community Legal Centres;

· National Network of Indigenous Women’s Legal Services Inc;

· National Network of Rural, Regional and Remote Community Legal Centres;

· National Network of Women’s Legal Services.
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“Appendix A”

Terms of Reference

The capacity of current legal aid and access to justice arrangements to meet the community need for legal assistance, including:

(a) the performance of current arrangements in achieving national equity and uniform access to justice across Australia, including in outer-metropolitan, regional, rural and remote areas;

(b) the implications of current arrangements in particular types of matters, including criminal law matters, family law matters and civil law matters; and

(c) The impact of current arrangements on the wider community, including community legal services, pro bono legal services, court and tribunal services and levels of self-representation.

“Appendix B”

Submission of the Community Legal Centres Association (WA) Inc to the Joint Review of Western Australian Community Legal Centres, February 2003.

This document will be forwarded electronically with this submission, and forms an integral part of the Association (WA)’s submission. Should the document not be attached at the time of review of this submission to the Senate Inquiry, please contact the Chairperson of the Association (WA) to request a copy of the same. 

“Appendix C”

Recommendations of the Community Legal Centres Association (WA) Inc to the Joint Review of West Australian Community Legal Centres

Recommendation 1

Establishment of a framework for ongoing consultation between key stakeholders in the CLC/legal assistance sector to identify gaps in services and extent of unmet need, and to plan for the development of new services to address the unmet need. Such parties to include but not be limited to:

· CLCs in general

· Legal Aid WA

· Aboriginal Legal service

· Law Society of WA

· Department of Justice (including courts and prisons)

· The Police Department

Recommendation 2

Introduction of a new funding regime and in particular:

· Introduction of a State CLC funding program that provides CLCs with a minimum level of secure core, recurrent and rolling funding for 3-5 year terms, and such that, when combined with Commonwealth CLC funding, permits the employment of 6 FTE (full time equivalent) staff (as per Section 9).

· That the funding inequities experienced by pre-justice statement funded centres (section 9 page 80) be addressed as a matter of priority.

· Bring into alignment the reporting requirements of the various State and Commonwealth agencies from which CLCs receive funding.

· Provision of a minimum level of secure, core, recurrent and rolling funding for the peak CLC association. Such funding to be for 3-5 year terms at a level of 3 FTE employees and be sufficient to:

provide support, coordination and representative services to CLCs throughout the state (as per section 9, p89), and 

to conduct an annual state conference (as per section 6, p63).

Recommendation 3

Introduction of an ongoing management support program for CLCs to:

· Provide training and development for volunteers, staff, management and members of Board/Executive Committees.

· Provide specific management information and advice for managers/coordinators and members of Boards/Executive Committees.

· Develop and maintain induction and operations manuals; and

· Provide all CLCs with adequate levels of up to date IT resources and access to advice and training in such technology.

"Appendix C” Continued

Recommendation 4

Funding for two new metropolitan based Generalist CLCs to be located in the north metropolitan area (Joondalup/Wanneroo) and the north east metropolitan area (Midland).

Recommendation 5
Funding for new Rural, Regional and Remote Generalist CLCs to be located in the Gascoyne, Peel,  Wheatbelt and West Kimberley regions.

Recommendation 6
Provision of additional resources to RRR centres to assist them to meet their additional costs and in particular those relating to:

· Recruitment, selection and relocation of employees.

· Retention of employees through attractive remuneration, housing and electricity subsidies.

· Transport costs associated with off road vehicles, fuel costs and air travel.

· The additional technology and expense associated with adequate, appropriate and reliable information technology and telecommunications.

· Undertake outreach activities that, because of distance/time factors, impinge upon available staff service hours thereby necessitating either:

· more staff, 

· more office locations, and/or 

· more community legal centres 

in the Kimberley, Pilbara, Gascoyne, Mid West and Goldfields regions. 

(Such options to be at the discretion of the local CLC and its community.)

Recommendation 7

Provision of additional resources for 

· those centres providing specialist law or specialist client services throughout the state to enable them to undertake outreach and videoconferencing activities as appropriate; and 

· The establishment of a specialist prisoners legal service to address the human rights of persons in prison;

· The provision of specialist legal services for refugees; and

· The provision of specialist legal assistance, particularly in the areas of Family and Criminal Law, for people with mental illness.

Recommendation 8

The provision of adequate resources for CLCs to enhance the participation of volunteers in CLC services.  Such resources to include provision to CLCs for volunteer support and supervision (0.5FTE), resources to access training for volunteers and resources to provide fair reimbursement to volunteers for travel and other expenses incurred as a result of their volunteer duties.
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