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Executive Summary

The Legal Aid Commission of NSW thanks the Senate Legal and Constitutional References Committee for the opportunity to make the following submissions to the Inquiry into Legal Aid and Access to Justice.

The Legal Aid Commission of NSW (LACNSW) is one of the major providers of legal services in NSW.  It was established in 1979 under the Legal Aid Commission Act as an independent authority to provide legal aid to disadvantaged persons throughout NSW.  Its Corporate Vision is 'To ensure that the socially and economically disadvantaged can understand, protect and enforce their legal rights and interests.'

The Legal Aid Commission of NSW is well placed to provide input into the discussion on issues arising out of this Inquiry.  This submission will focus only on areas in which we have particular expertise.  It is supplementary and complementary to the National Legal Aid submission, which is adopted as part of this submission.

The key issues identified by LACNSW that it would like to bring to the attention of this Inquiry are the need to:

· Adopt an evidence-based approach to the planning, delivery and evaluation of legal aid services:  These should be based on an agreed upon and reliable assessment of legal need. 

· Re-examine the basis of “the Commonwealth/State funding divide” with particular emphasis on whether it creates barriers to innovative, flexible service delivery.

· Greater flexibility into the Commonwealth Priorities and Guidelines on the provision of legal aid to allow Commissions to deliver a broader range of services to “Commonwealth law clients” than is permitted under the current restrictions.

· Substantially increase Commonwealth funding to Commissions to allow the Commissions to better target “Commonwealth law clients” and introduce more responsive and flexible services.

· Place greater focus in funding agreements on quality of service (as opposed to mere outputs) and improved client and community outcomes.  

· Adopt a more strategic and cooperative approach to the planning and delivery of legal aid services, and in doing so, acknowledge the complex, multilayered and interdependent relationships between the federal and state government and other legal aid service providers (such as Aboriginal and Torres Strait Islander Legal Services, Community Legal Centres and the private profession) and the challenges these pose.

· Ensure that legal aid funds are administered independently of any agency responsible for making administrative/legal decisions in the area of law covered by that funding.  

· Restore the discretion of Commissions to spend legal aid funding as they see fit, or at least provide some funding which can be spent at the Commission’s discretion. 

· The Commonwealth provide funding for State law services, such as the NSW Women's Domestic Violence Court Assistance Scheme Program, to support Commonwealth priorities such as domestic violence particularly as it impacts upon Indigenous women and children.

· Recognise that generic legal information on its own is of limited use to legal aid consumers and that case-specific advice and legal representation in courts and tribunals will continue to be necessary in many situations.  

· Recognise that funding for legal aid services needs to take into account the specific resource demands involved in delivering services to socially and economically disadvantaged people.

· Provide additional funding to LACNSW and other Commissions to allow them to expand their services to other disadvantaged communities, especially to rural and remote areas which are currently underserviced.

· Ensure that Commissions receive funding to enable them to set rates of payment to private practitioners at sufficiently high rates.

· Abolish the prudent self-funding litigant test in the Commonwealth Guidelines.

· Increase funding to enable Commissions to raise the level at which the means test is set.

· Remove the discriminatory restrictions imposed by Commonwealth Guideline 8.2 concerning property disputes.

· Set the net value of matrimonial assets in property disputes which can be made the subject of a grant of legal aid at an amount considered reasonable given the different property values in each jurisdiction. 

· Remove the restrictions in Commonwealth Guidelines relating to the provision of legal aid in discrimination matters.

· Make legal aid available for the preparation of claims (including disbursements) under the Veterans' Entitlements Act 1986.

· Make legal aid available for applications to the Veterans Review Board.

· Provide sufficient funding to ATSILs so that they can provide effective and appropriate services to Aboriginal people and Aboriginal communities, not only in the criminal justice area, but equally so that Aboriginal people can enforce and protect their family law and civil law rights.

· Remunerate Community Legal Centre lawyers at the same rates offered in the Commonwealth Public Service.

· Stop relying upon pro bono services to deliver gaps in legal aid services and recognise that pro bono services will never be an adequate substitute for properly funded legal aid services.

· Increase resources to Federal Courts and Tribunals in order to address delays in those jurisdictions.

1
The Terms of Reference 

On 17 June 2003, the Senate referred the following inquiry to the Senate Legal and Constitutional References Committee for Inquiry and report by 3 March 2004.

The capacity of current legal aid and access to justice arrangements to meet the community need for legal assistance, including:

1. The performance of current arrangements in achieving national equity and uniform justice across Australia, including outer-metropolitan, regional, rural and remote areas;

2. The implications of current arrangements in particular types of matters, including criminal law matters, family law matters and civil law matters;

3. The impact of current arrangements on the wider community, including community legal services, pro bono legal services, court and tribunal services and levels of self-representation.

Before addressing Term of Reference 1, LACNSW wishes to make the following general comments in relation to access to justice and community need.

General comments

Access to justice

Access to justice is not just a slogan.  Accessible legal institutions are the foundation of civil society.  

As the World Bank has stated:

“Improving, facilitating and expanding individual and collective access to law and justice supports economic and social development.  Legal reforms give the poor the opportunity to assert their individual and property rights; improved access to justice empowers the poor to enforce those rights.  Increasing accessibility to courts lessens and overcomes the economic, psychological, informational and physical barriers faced by women, indigenous populations and other individuals who need its services.  New legislation, subsidized legal services, alternative dispute resolution, citizen education programs, court fee waivers and information technology, are other means to improve access.”

Access to justice is not only about abstract legal rights and entitlements, it is about the ability to effectively exercise these rights, and the provision of effective and just remedies. 
Lack of access is not usually the result of narrowly cast legal rights.  Rather, it is about lack of recognition and respect for those rights.  The protection offered by the rule of law will not, for example, have any have meaning if an individual is not able to enforce their rights because of the large financial costs involved. 

In recent years this has become an increasing problem for specific groups within the community, in particular, Aboriginal and Torres Strait Islander people, migrants, people in rural and remote areas and women.

What is required to remedy this problem is the re-building of Government’s commitment to the justice system and the processes and institutions that empower people to participate in it on an equal basis.  

It also involves a commitment by Government to a comprehensive legal aid system for those people who, as a result of social or economic factors, are marginalised or excluded from effective participation in the justice system. 
  The aim of legal aid must be to provide adequate and accessible legal resources that can assist disadvantaged people to have equal access to and protection from the law. 

Government also needs to acknowledge that reactive, individual legal remedies can only be effective when combined with proactive, collaborative, community-focused, preventative strategies of legal empowerment and social justice.  In order to operate effectively, legal aid needs to be free from constraints which prevent it from changing its services to achieve more meaningful results for its clients.

Community need 

“Access to justice” means access to legal services needed by the client given his/her particular circumstances.  It encompasses the following two objectives:

Equality of access to legal services: 

“All Australians, regardless of means, should have access to high quality legal services or effective dispute resolution mechanisms necessary to protect their rights and interests.  Equality of access to legal services requires that individuals who may not be able to afford legal services, but who have legitimate interests to protect, should have a range of opportunities available to them to bring (or defend) proceedings, without necessarily incurring liability for their own fees.  Legal Aid, provided mainly through publicly funded authorities and community legal centres is critical in assisting such people”.

National equity:

“All Australians, regardless of their place of residence, should enjoy, nearly as possible, equal access to legal services and to legal services markets that function competitively.  To the extent that there are variations in access among states or regions, they should have to be justified by special identifiable circumstances.  Uniformity is not necessarily a goal to be pursued in itself.  But the Australian government, in particular, should prevent people being denied access to legal services simply because of where they happen to live”.

These objectives have been endorsed by LACNSW in its Corporate Plan 2003/2004.

This also means developing models of integrated services so that we can more easily connect clients to appropriate services and so that other services can connect clients needing litigation assistance to us.  For example, LACNSW is keen to build upon the services provided by LawAccess, a statewide telephone service that provides a first point of contact for people requiring legal information, assistance and referrals for legal issues.  In consolidating the work of LawAccess, LACNSW is seeking to identify gaps and duplications between legal service agencies.

Increasingly, governments seem to take the view that it is adequate for legal aid providers to focus on delivering cheap legal services, such as basic legal information, referral and advice, whilst at the same time reducing/limiting funding for legal representation.  Whilst the provision of information and advice through self help kits, telephone advice services and electronic information is necessary as a starting point for many legal consumers, they are not a substitute to providing representation to people where this is reasonably required.  

Recent studies into the nature and prevalence of new forms of legal services urge caution in relying upon assumptions about the level of assistance that can be obtained by people from information services, electronic or otherwise, that are not tailored to the needs and capacities of the particular client:

“Another important issue concerns the distinction between the mere supply of legal information and genuine self-help options.  It seems all too clear that generic legal information on its own is of limited use to consumers.  It makes many assumptions about the capacity of non-experts to interpret and deploy legal data in a meaningful way.  Information services need therefore to be supported by case-specific advice in many instances, while even advice itself is sometimes not enough.  Full-service presentation in courts and tribunals continues to be necessary in many situations.  Self-help in any form simply cannot be a quality substitute for traditional representation. Legal information on its own seems seldom to be much of a substitute for anything worthwhile.”

While the expansion of legal information resources may assist and empower some legal consumers in some situations, there are many disadvantaged people for whom this kind of information is entirely inappropriate or inaccessible, in particular, legal aid clients, many of whom come from culturally and linguistically different backgrounds, have low literacy levels, are often not in employment, may be isolated at home with dependent children, have mental health problems, live in isolated communities, or are at risk of domestic violence. 

Recommendation:

That Governments recognise that generic legal information on its own is of limited use to legal aid consumers and that case-specific advice and legal representation in courts and tribunals will continue to be necessary in many situations.  

Information alone will also not be adequate in circumstances when the other party, as in many family law matters, may have easy access to professional legal services.  Attempts to ration casework services also create the risk that client disadvantage is not sufficiently taken into account in legal aid processes, as was the case in T & S [2001] FamCA 1147 (14 March 2001).  In that case, the Family Court criticised legal aid for not adequately taking into account domestic violence and mental health issues in assessing a parent’s application for legal aid.

LACNSW’s Fairfield Office

The following example, from LACNSW’s Fairfield Office, illustrates how these issues impact upon the delivery of legal aid services.  Fairfield is located in the west of the Sydney metropolitan region and is typical of most other ABS statistical regions within NSW, which have, as compared to other States in Australia:

· The highest number of single parent pension recipients (having 32.42% of the total number of recipients)

· The highest number of recipients of the aged pension (33.2%)

· The highest number of recipients of the disability support pension (32.9%)

· The highest number of unemployed (30.6%)

· The highest Indigenous population (28.4%)

· The highest overseas born population (36%)

· The highest population aged 65 and over (35%)

· The highest number of divorces (29.1%)

In addition, in the Fairfield/Liverpool area:

· English is spoken in only a third of homes in the region, the three most common languages spoken being Vietnamese, Chinese and Spanish;

· It has the highest unemployment rate (9.3%) in Sydney;

· With Inner Sydney, has the highest rate of household crime in Sydney (19.7%) in 2001, as well as the highest rate of personal crime at (8.4%).  

As a result, much greater resource demands are experienced by LACNSW staff in providing access to legal services for its clients at this location.  

Advice service

The office needs to book interpreters for approximately half of the clients accessing the advice service.  Over a dozen languages are regularly represented and difficulties in accessing interpreter services often arise when newer language groups come into the area.  There are often difficulties in understanding the legal system and what problems can be addressed by the legal system.  Advice services for these communities are more labour intensive and time consuming.  Many clients have literacy problems in their own language.

Community legal education – self help classes

Suitability for the classes needs to be screened by legal staff beforehand.  The experience is that otherwise many in the class will not understand the basic requirements and will not be able to master the basic skills – that is, preparing a simple application for filing in court – at the end of the class…again a labour intensive process.

ADR

Interpreters need to explain the concepts.  There are no words for what is done under the conferencing scheme in some of the languages of the clients

Casework

Because of the need for interpreters in taking instructions and preparing documents and dealing with different legal concepts, casework is doubly time consuming.

Courts 

Local Courts do not pay for interpreters in the Family Law matters unlike the Family Court and Federal Magistrate’s Service.

In summary, service delivery and the content of services in these areas is likely to be quite different to other locations, and more labour intensive.  Funding for legal aid services should take account of this and allow for greater flexibility in how services are delivered.

Recommendation: 

That funding for legal aid services take into account the specific resource demands involved in delivering services to socially and economically disadvantaged people.

2
Term 1:  The performance of current arrangements in achieving national equity and uniform justice across Australia, including outer-metropolitan, regional, rural and remote areas

Services provided by the Legal Aid Commission of NSW

The Commission is the largest legal aid agency in Australia, comprising a head office in Sydney, 19 regional offices in metropolitan and country centres across NSW (with an additional office at Nowra having recently been approved to become permanent) and a number of specialist services and advice clinics.  LACNSW employs over 600 staff.  The following map shows the location of LACNSW’s regional offices.
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Legal aid services have traditionally been delivered using a mixed model of service delivery, that is, it relies on a combination of in-house practitioners and private practitioners on assignment to deliver its services.  This model recognises that LACNSW’s resources cannot stretch to cover each of the 158 Local Courts across NSW.  

LACNSW tries to provide assistance to as many people as possible with their legal problems.  It does this through a mix of legal education and information programs, advice, minor assistance and representation as well as through its policy work and submission writing, and by running public interest or test cases that may lead to substantive law reform.  
LACNSW’s information and legal advice services are provided for free.  Representation is available, subject to means and merit tests, in a range of civil, criminal, family and administrative law matters as well as through LACNSW’s specialist services.  

Below is a summary of the services provided by LACNSW by program:

	
	Who we are
	What we do

	Criminal Law Program
	Facilities:

Head Office and shared 20 Regional Offices 


	· Criminal law case representation.

· Duty appearances at Local Court.

· Criminal law legal advice and minor assistance.

· General criminal law information.

· Under 18s Youth HotLine. 

· Adult and Youth Drug Court Programs.

· Community Legal Education. 

· Childrens Legal Service.

· Prisoners Legal Service.

	Family Law Program
	Facilities:

Head Office and shared 20 Regional Offices 


	· Family law case representation.

· Duty appearances at Local Court.

· Family law legal advice and minor assistance.

· General family law information.

· Alternative Dispute Resolution Program.

· Community Legal Education. 

· Representation and assistance in care and 
protection matters.

· Aboriginal and Torres Strait Islander Family mediation Program pilot (Dubbo and Campbelltown) 

	Civil Law Program
	Facilities:

Head Office and shared 9 Regional Offices 

 
	· Civil law case representation.

· Civil law legal advice and minor assistance.

· General civil law information.

· Alternative Dispute Resolution Program.

· Community Legal Education.

· Veterans’ Advocacy Service.

· Mental Health Advocacy Service including duty appearances before magistrates and the Mental Health Review Tribunal. 

	Community Legal Centres (CLCs), Women’s Domestic Violence Court Assistance Programs

(WDVCAPS) and Children’s’ Court Assistance Schemes
	Facilities:

State Wide Programs 


	· Distribute State and Commonwealth funding to 32 Community Legal Centres.

· Monitor their Strategic Plans for service delivery to meet community needs.

· Distribute State funding to 34 WDVCAP schemes, providing assistance to women at 52 courts throughout the State. 

· Distribute State funding to 6 CLCs, for the establishment of 4 Children’s’ Court Assistance Schemes. 


How are these arrangements performing? 

To a large extent, the performance in LACNSW is measured quantitatively, as required by the Commonwealth Government’s Table of Outputs to be purchased.  The tables below show LACNSW’s performance for the 2002/2003 year, in the relevant program areas.
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Measures of quality

Increasing emphasis is being placed by LACNSW on the need to develop appropriate qualitative measures for measuring LACNSW’s services.  This will be one of the main functions of LACNSW’s new Strategic Planning and Policy Unit, which will be established later this year.  

Initiatives to maximise legal aid services

A key goal in LACNSW’s 2003/2004 Corporate Plan is the facilitation of a “State-wide legal aid service encompassing community education, information, advice and representation to meet community needs and high professional standards”.  

LACNSW aims to achieve this by:

· Enhancing our family law services across the State to enable equitable access by our clients.

· Developing and implementing an integrated service delivery model for client services across the State.

· Enhancing the delivery of quality targeted civil law services across the State.

Enhancement to family law services

Among the initiatives established to achieve this objective, LACNSW has so far:

· Established a pilot duty scheme at the Family Court and Federal Magistrate’s Service at Parramatta, and more recently, at Newcastle.  The aim of this scheme is to provide assistance to self-represented litigants.  An important benefit of the scheme, which is run by two Legal Aid family lawyers, is the large number of matters which are resolved on a final basis with the duty solicitors’ assistance.

· Trialled an outreach family law advice service at Kingsford Legal Centre;

· Established a new child support service in Dubbo and the surrounding region;

· Expanded the in-house family law practice to provide additional family law services at Bankstown, Parramatta, Dubbo, Gosford, Lismore, Tamworth, Wagga Wagga and now Nowra;

· Provided extended outreach in family advice and representation services to the South Coast of NSW from Nowra to Bega;

· Extended LACNSW’s community legal education sessions, such as divorce classes, in the Sydney metropolitan and country areas.

Cooperative legal service delivery model (CLSD model)

There is clearly a need for greater cooperation between legal aid service providers to more effectively identify and utilise legal resources and provide better outcomes for disadvantaged people in the community, particularly in rural areas.  

Over the last few months, LACNSW has been developing a model of cooperative legal service delivery.  It is being developed in cooperation with other legal service providers such as community legal centres, Aboriginal Legal Services, private practitioners doing pro bono work and the courts. 

The aim of the model is to provide more effective legal services for people across NSW through the identification of gaps and duplications in legal service delivery, and the development of strategies to address them.  This is to ensure available resources are maximised.  

Currently, there are substantial gaps in legal services as between service providers, particularly in rural and remote areas, which can only be remedied by the provision of additional resources.  The type of service that is required to address these gaps should be informed by an analysis of factors such as the legal needs of a particular community and socio demographic profiles.  It is essential that this analysis take place in order to identify the most appropriate mix of legal services required in a particular area.  
The model will be piloted in two areas over the next financial year.

Enhancing the delivery of civil law services

LACNSW is currently undertaking a comprehensive review of its civil law program.  The review is focusing on the in-house program and assessing issues such as our policies, practices, processes, systems and resources.  The review is also looking at how the program is meeting the needs of communities across NSW and the effectiveness of partnerships with other legal service providers.  The review, which is expected to be finalised at the end of this year, will make recommendations on the future of the program aimed at ensuring that it is effective, efficient and innovative.

In the meantime the civil law program has:

· Been targeting civil law services to remote Aboriginal communities on the Far North Coast and in Western NSW;

· Consolidated civil outreach services to most offices in the Sydney metropolitan area.

Other initiatives

Initiatives to increase access in regional and rural areas

As a result of LACNSW’s efforts to increase access to the Commission’s legal services in regional and remote areas, there have been some significant achievements in the past year:  

· Our Child Support Service held regular outreach programs in the Upper Hunter, Central West, Albury, Northern Tablelands, and the far north and far west of the State.  Regular outreach services were also established in Bathurst, Cowra, Coonabarabran, Forster, Gilgandra, Kempsey, Mudgee, Parkes, Port Macquarie and Orange.

· Veterans’ advocates conducted 25 regional advice clinics across the State. Veterans from Batemans Bay to Lismore and inland from Armidale to Wagga Wagga were targeted during the year.  As a result, it also doubled the number of Aboriginal clients assisted.

· By locating family lawyers in Dubbo and Tamworth and by locating extra family lawyers at Gosford, Lismore and Wagga Wagga, advice and representation in family law increased by 25%.

Statement of Cooperation between LACNSW and the Coalition of Aboriginal Legal Services

In April 2001, LACNSW signed a Statement of Cooperation with the Coalition of Aboriginal Legal Services (COALS), the aim of which is to improve access to legal services for Indigenous people.  Under the agreement, LACNSW and COALS promote each other’s services, referring matters that cannot be undertaken by the other party.  

Other initiatives include:

· Provision at no cost of the services of a LACNSW solicitor advocate at sittings of the Griffith District Court;

· Attendance by ALS staff at LACNSW’s MCLE activities and Criminal Law Specialist Accreditation Tutorials, and use of LACNSW’s library at no cost;

· Allowing ALS staff to have access to the Commission’s video conferencing facilities at our Sydney and Penrith offices on a no cost basis; 
· Flexible leave without pay arrangements for Commission staff to enable them to work with ALSs on ‘secondment’;
· Frequent provision, at no cost, of Commission staff to act in Local Court matters in remote locations where the ALS cannot act for their clients due to a conflict of interest (for example, defendants in large multi co-accused cases at Bourke, Brewarrina, Cobar and Walgett) 

· A Memorandum of Understanding between three ALSs (Sydney Regional, Western and Kamilaroi) to enable their family law practitioners to obtain payment for providing family law advice and to submit for grants of legal aid in family law matters.  The aim is to assist these three offices to provide increased family law advice and casework services.

Gaps in the availability of legal aid across NSW

To a large extent, the location of regional offices and their respective catchment areas has developed according to exigencies such as the location of local courts and whether the service offered is linked to a court (for example, civil law services are not dependant on where courts are located). 

As a result of this and the limited funding available for the establishment of new offices, some parts of NSW are better covered by legal aid services than others.  

The areas with minimal coverage include the:

· Far North Coast;

· South Coast;

· Far West (West of Dubbo); and 

· South West (and Riverina Area). 

This can be seen from the following map of LACNSW’s criminal law catchment areas.
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Below is a map of LACNSW’s catchment areas in relation to family law.
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Clearly, location is also a barrier to accessing family law assistance. 

This is exacerbated by the fact that, in a number of regional and rural areas, many private practitioners are declining to undertake legal aid work, particularly in family law.  The problem is that, even where there is a legal aid office to represent one party, there may be no private practitioner or other service prepared to act for the opposing party.   In Northern NSW and in the South Coast, there are also a limited number of solicitors who are qualified to undertake separate representative work for children. 

There is also anecdotal evidence that local court Magistrates in some Country areas see their courts as primarily criminal courts, and are reluctant to conduct family law matters.  Such magistrates appear to be referring family law matters to the nearest Family Court (matters which could be dealt with in their jurisdiction), which often involves additional substantial and unnecessary travel for litigants. 

Fortunately, the use of telephone conferencing in the conduct of ADR matters is well developed in NSW.  Video conferencing is the next development planned.  However the NSW experience is that ADR is most successful when accompanied by legal advice to assist them to have consent orders drawn up quickly and filed in court.

Services to the more remote communities can potentially be provided by an outreach service from a regional centre, however, a great deal of planning and community development work needs to go in to the establishment of such services which is not taken into account by funders.  This includes liaison with the community and other service providers, the need to integrate LACNSW’s services with that of other community organisations, aligning services to court circuits, creating community awareness of the service and maintaining the service over the longer term.

In relation to civil law matters, historical funding priorities have resulted in significant gaps in the availability of in-house civil law practices in the LACNSW’s regional offices.  There is effectively no in-house civil law service North of the Commission’s Head Office to Newcastle.  There is only a small community legal centre in Wyong, and so the Northern Beaches and Central Coast have minimal access to civil law services.  
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The map below shows LACNSW’s catchment areas for civil law.

A similar situation exists North of Coffs Harbour to the Queensland Border (two community legal centres based in Lismore and Armidale); South of Wollongong to the Victorian Border (there is only a small community legal centre based in Nowra); and West of Parramatta (there are only three small community legal centres in Katoomba, Dubbo and Broken Hill). 

Recommendation:  

That additional funding be provided to LACNSW and other Commissions to allow them to expand their services to other disadvantaged communities, especially to rural and remote areas which are currently under serviced.

Why do such service gaps exist?

LACNSW’s funding history

LACNSW is funded primarily by the Commonwealth Government (for family law matters and other matters arising under Commonwealth law such as immigration and veteran’s matters) and by the NSW Government.  Sizeable portions of the budget are gained from grants from the Public Purpose Fund and from client contributions.

In the 1997-98 financial year, the State commenced a three-year Agency Agreement which specified that Commonwealth funds could only be spent on matters “arising under Commonwealth law” and in accordance with Commonwealth Priorities and Guidelines.  Prior to this, LACNSW was funded under what is known as a Merger Agreement, whereby the Commonwealth provided 55% of the Commission’s income and the State (including the Public Purpose Fund) provided 45%.  

In 2000/2001 the Commonwealth introduced a four-year Purchaser/Provider Agreement between Commonwealth of Australia and New South Wales in relation to the Provision of Legal Assistance (“the Commonwealth Agreement”), which, in addition to the restrictions imposed under the Agency Agreement, requires Commissions to provide certain outputs at an agreed price.  

The Commonwealth explanation for the introduction of these purchaser/provider agreements in all jurisdictions was that it wanted to see Commonwealth funding directed only to Commonwealth matters.  Whatever the reason, there was a substantial reduction in Commonwealth funding to LACNSW and to other legal aid commissions under these agreements.  The impact of these changes on LACNSW’s Commonwealth funding over the past decade can be seen in the chart below.
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The current funding arrangements have impacted on the provision of services by LACNSW in the following ways:

· Since 1997, the Commonwealth has significantly reduced the amount of legal aid available to LACNSW.  The level of funding still has not reached the levels provided prior to the introduction of the Agency Agreement.  This has had an impact upon LACNSW’s ability to maintain its programs and address emerging legal needs.  

· There is now a need to separately account for Commonwealth and State funding.  The divide adds an additional layer of administration and financial accountability for all Commissions.  It also adds to the complexity of reporting to funders, creates training issues for staff, and, because we also pay differential hourly rates for Commonwealth and State family law based on available funding – adds to the complexity of the legal aid application process.  This acts as a disincentive to private practitioners to take on legal aid work.

· LACNSW no longer has any discretion to spend Commonwealth funds as it sees fit.  Under the Merger Agreements it was able to spend funds on State matters.

· The requirement to keep Commonwealth money strictly separate inhibits the development of innovative service delivery models, eg to Indigenous people/communities where a comprehensive service, not segmented along State/Commonwealth lines, is required.

Legal aid fees paid to private practitioners

A major area of concern for LACNSW and other Commissions has been the impact of these funding changes on its relationship with private practitioners.

The legal aid system as administered by LACNSW has been and remains dependent on the assistance of private practitioners to function.  The Legal Aid Commission Act (s39) provides that fees paid to private practitioners shall be less than the ordinary professional cost of the service.

In its third report on the Inquiry into Australian Legal Aid System in June ’98, the Committee said, “the bulk of the evidence to the Committee suggested the competency of representation was likely to suffer seriously unless payments were increased”.  It recommended that:

· The rates of payment to practitioners be set by the legal aid commissions at sufficiently high rates to ensure that competent representation continues to be provided to those receiving legal aid; 

· The Commonwealth provide sufficient funding to enable them to do this; and 

· Greater efforts be made to continuously monitor the quality of representation provided under legal aid funding.  (Recommendation 5:p.52)
The virtual cessation of grants of aid in family law matters in 1999 because of the shortage of Commonwealth funds has had a lasting impact on the willingness of private practitioners to do legal aid work.  In particular, there is a continuing shortage of private practitioners who will assist legal aid clients in country areas.  In NSW this is an issue, not only for family law, but also for State crime.  Low fees paid to private practitioners doing legal aid work, necessitated by insufficient funding, are perpetuating this situation. 

This has meant that the Commission has had to put in place a number of initiatives to meet service its delivery obligations to our clients.  

The Commission has also examined its fees and has:

· Increased fees for Commonwealth family law matters to $130 per hour base rate.

· Introduced a fee of $80 for private practitioners to assist with the cost of the initial consultation required to electronically lodge an application for legal aid in family law matters.  

Despite these efforts, fees to private practitioners are manifestly inadequate, as the following table demonstrates.

	
	Private charge out rate
	Legal Aid Rate
	Variation

	1993
	$160
	$100
	$60

	2000
	$220
	$100
	$120

	2003
	$250
	$130
	$120


Recommendation:  

That the Commonwealth and States/Territories provide Commissions with adequate funding to enable them to set rates of payment to private practitioners at sufficiently high rates.

What is the Commonwealth’s responsibility for legal aid funding?

Like health and education services, legal aid is a vital welfare service, the funding of which is quite properly a joint responsibility between the Commonwealth and State/Territory governments.

In 1990, the National Legal Aid Advisory Committee (NLAAC), which was established by the Commonwealth in 1988 to provide advice on legal aid policy, took the view that: 

 “The funding of national legal aid programs is one of the social and public policy responsibilities which derive from the constitutional and legislative pre-eminence of the Commonwealth in the federal system of government and its fiscal powers in the national economy of the 1990s.  This has been acknowledged by federal governments in national and Commonwealth-State arrangements for legal aid funding since 1973 …”

The Commonwealth also has constitutional responsibility for certain people, especially, Indigenous people, and for complying with a range of international human rights instruments, to which it is a signatory, including:

· The International Covenant on Civil and Political Rights (ICCPR) 13 Aug 80;

· The Optional Protocol to the International Covenant on Civil and Political Rights (CCPR-OP1) 25 Sep 91;

· The Second Optional Protocol to the International Covenant on Civil and Political Rights, aimed at the abolition of the death penalty (CCPR-OP2-DP) 2 Oct 90;

· The International Covenant on Economic, Social and Cultural Rights (ICESCR) 10 Dec 75;

· The International Convention on the Elimination of All Forms of Racial Discrimination (CERD) 30 Sep 75;

· The Convention on the Elimination of All Forms of Discrimination against Women (CEDAW) 28 Jul 83;

· The Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (CAT) 8 Aug 89;

· The Convention on the Rights of the Child (CRC) 17 Dec 90;

· The Optional Protocol to the Convention on the Rights of the Child (CRC-OP-SC) on the sale of children, child prostitution and child pornography 18 Dec 01.

· International Labour Organization (ILO) Convention 111 on Discrimination in Employment and Occupation.

The obligations imposed by these instruments are also required to be observed in the provision of legal aid.

However, as the former Federal Attorney-General Michael Lavarch has commented, the main problem for all governments with legal aid funding relates to the fact that it is of necessity, demand driven, open-ended and rising in costs.
  Interestingly, in commenting on the budgetary process he also acknowledged that:

“The reality is that the legal system is a very low priority when it comes to the overall responsibilities of the Federal Government.  It does not rate compared to other government responsibilities such as health, education or defence.  In fact, it would not be going too far to say that many in the executive see the legal system and lawyers as a hindrance to the operation of a fair and just society, rather than an essential component of such a society.”

Such a view fails to take into account the greater benefits to be achieved through the provision of adequately funded legal aid services.  As Chief Justice Murray Gleeson has commented:

 “..the expense which governments incur in funding legal aid is obvious and measurable, but what is real and substantial, is the cost of the delay, disruption and inefficiency which results from the absence or denial of legal representation.  Much of that cost is also borne, directly or indirectly, by governments.  Providing legal aid is costly.  So is not providing legal aid.”

It also fails to take into account the fact that rising costs associated with the provision of legal services generally, including legal aid, are representative of the increased reach, complexity and constant changes made to substantive law, more particularly the major expansion of legislation and regulations in contemporary Australia.
  Government initiates these changes.

The consequences of this can be seen, for example, in the increasing number of self-represented litigants appearing in Family Court matters.  This is discussed in more detail under Term of Reference 2.

What should the Commonwealth do in providing legal aid?

The Commonwealth is ideally placed to play an important role in the administration of legal aid services and in promoting effective legal aid and access to justice arrangements.

The Access to Justice Committee (AJAC), in its 1994 reform plan for the justice system, recommended that the Commonwealth’s role in providing legal aid include:

· Taking measures to use the scarce resources to provide legal assistance throughout Australia efficiently and effectively; and

· Promoting national equity in the provision of legal aid services, for example, by setting minimum standards for eligibility criteria. 

It cautioned against the idea of the Commonwealth becoming a significant service provider, or that this should imply rigid uniformity among Commissions.  Rather, it went to some pains to emphasise that Commissions be allowed:

“Considerable discretion as to how to manage themselves and a reasonable degree of flexibility in responding to local needs and interests” 

and further that:

“Nothing we have said should be understood as implying that we wish to see the independence of LACs removed. … it is appropriate – we would say essential – that LACs be completely independent from political or government pressure in determining whether individual applicants should be granted assistance and, of course, in making decisions connected with the conduct of cases”.

Despite this, the Commonwealth has, through the last two funding Agreements, been taking an increasingly directive and inflexible approach to Commissions as to how they spend Commonwealth legal aid resources.

Its approach to the administration of legal aid funds includes:

· Requirements for program budgeting and corporate planning
;

· The requirement to divide and define legal aid activities in terms of specific programs and subprograms with identified client groups and specific goals; 
 

· The introduction of auditing;
 

· The introduction of performance management techniques for measuring (economic) efficiency and effectiveness including, for example, the development of resource to services ratios, and the use of distribution and impact of services indicators;
 

· The provision of legal aid services is viewed as an “output system” akin to the process of production.
 This focus on numbers and uniformity detracts from more complex and important issues such as quality of service.

Whilst LACNSW is fully supportive of any measures aimed at ensuring transparency and accountability, the measures introduced by the Commonwealth are arbitrary, empty and irrelevant to the issue of improved client outcomes.

More importantly, the Commonwealth’s requirements do not allow for flexible service delivery.  Many legal aid clients present with multiple problems and it is sometimes impossible to arrange these problems neatly under the Commonwealth Guidelines or address them through a simple "output”.  

For example, a client may seek assistance under Commonwealth guidelines in relation to a family law dispute but may also have domestic violence problems, which require assistance.  Aboriginal clients, perhaps the subject of targeted outreach programs, may have multiple problems which span “the divide” and/or require more complex, systemic solutions to address them.  Further examples are discussed under Term of Reference 2.

While the Commissions have learnt to deal with “the divide” and have put in place administrative and financial arrangements to accommodate Commonwealth requirements, this is a problem which should not exist and which itself consumes scarce legal aid resources.

Commissions are best placed to determine their clients needs and some flexibility in service delivery must exist to allow these needs to be met in the most appropriate way.  “The divide” is a substantial barrier to flexible and targeted service delivery to some of the Commissions’ main client groups eg. Indigenous communities.

There is no apparent rationale for the Commonwealth’s current funding policies, other than that of cost cutting.  This is at the expense of services to those most in need.  As a result, the provision of legal services is unnecessarily fragmented, and efforts to provide more integrated, flexible, comprehensive legal services constrained.  

The current funding agreement expires on 30 June 2004 and there is still uncertainty over future Australia-wide funding of Legal Aid.  There is also uncertainty over the split of available funding between the States and Territories.

LACNSW spends considerable energy and resources on the Commonwealth imposed requirement to manage “two separate buckets of money”, one Commonwealth, one State.  The real difficulty faced by LACNSW is not being able to effectively provide services to sections of the community (for example, Indigenous and ethnic groups) because of the requirement to spend Commonwealth funds only on strictly Commonwealth matters.  This concept is contrary to any notion of Commonwealth responsibility for a “Commonwealth person” (eg. Aboriginal persons or persons in receipt of some Commonwealth benefit).

Greater flexibility in Commonwealth funding arrangements to allow such initiatives to proceed is very much needed.  In addition, LACNSW receives no notification of future funding levels for any new Agreement.  This makes planning for the future and the allocation of resources hazardous.

Recommendation:

That the Commonwealth, in consultation with legal aid commissions, re-examine the basis of “the Commonwealth/State funding divide” with particular emphasis on whether it creates barriers to innovative, flexible service delivery.

Recommendation:

That the Commonwealth incorporate greater flexibility into the Commonwealth Priorities and Guidelines on the provision of legal aid to allow Commissions to deliver a broader range of services to “Commonwealth law clients” than is permitted under the current restrictions.

Recommendation:

That the Commonwealth restore the discretion of Commissions to spend legal aid funding as they see fit, or at least provide some funding which can be spent at the Commission’s discretion. 

Recommendation:

That the Commonwealth substantially increase Commonwealth funding to Commissions to allow the them to better target “Commonwealth law clients” and introduce more responsive and flexible services.

Recommendation:  That the Commonwealth place greater focus in funding agreements on quality of service (as opposed to mere outputs) and improved client and community outcomes.  

Recommendation:

That the Commonwealth adopt a more strategic and cooperative approach to the planning and delivery of legal aid services, and in doing so, acknowledge the complex, multilayered and interdependent relationships between the federal and state government and other legal aid service providers (such as Aboriginal and Torres Strait Islander Legal Services, Community Legal Centres and the private profession) and the challenges these pose.

3
Term 2: The implications of current arrangements in particular types of matters, including criminal law matters, family law matters and civil law matters;

What types of services does LACNSW provide?

Commonwealth matters

Under the Commonwealth Agreement, Commonwealth funds can only be spent on matters “arising under Commonwealth law” and in accordance with Commonwealth Priorities and Guidelines (as specified under Schedule 2). 

State matters

In relation to State matters, the Board of the LACNSW decides Commission policy on how State funds shall be spent.  Commission policy is determined by reference to matters such as the need for legal assistance to be accessible to disadvantaged people and the resources available to the Commission.  A brief summary of LACNSW’s policies on eligibility for aid is attached (see Attachment A).

Basically, LACNSW uses four tests to decide whether a person is eligible for legal aid:

Jurisdiction test:  Looks at the type of case and the area of law of the matter for which aid is sought and whether it falls within LACNSW’s guidelines.

Merit test:  Looks at whether the case will succeed and other issues.

Means test:  Looks at the income and assets of the person applying for legal aid and usually also the means of any persons providing financial support to them ('financially associated persons').

Availability of funds test:  Legal aid will only be granted if the Commission determines that sufficient funds are available.

Currently, most State jurisdictions are fully committed or overcommitted as demonstrated by overruns in crime and State care and protection matters.  The demand in these areas are something over which we have no control, with major increases, for example, in criminal justice system legislation and the prisoner population, as well as the funding made available to the NSW Department of Community Services for court proceedings with no corresponding increases being made available to the Commission to provide legal assistance in these matters.  

As a result, and because of the lack of an agreed upon and reliable model for measuring access to justice needs, the provision of legal aid for State matters is fundamentally “availability” driven rather than “need” driven.  Available funds dictate the extent to which community need can be met.  

The Merit Tests
There are two merit tests – one for State law matters and another for Commonwealth law matters.

In applying the merit test for State law matters LACNSW asks the question:  Is it reasonable in all the circumstances to grant legal aid?  In answering this question, several matters are considered including the benefit to the applicant if aid is granted or the detriment the applicant may suffer if aid is refused and whether the case has reasonable prospects of success.

The merit test for Commonwealth law matters has three parts.  These are:

1. A test of the legal and factual merits – the 'reasonable prospects of success' test;

2. The 'prudent self-funding litigant' test;

3. The 'appropriateness of spending limited public legal aid funds' test.

Reasonable prospects of success - The Commonwealth Guidelines in relation to this test require that the proposed action is "more likely than not to succeed".  That is, you need a greater than 50% chance of success.  The NSW State merit test only requires that the applicant have "reasonable prospects of success".  This could allow aid to be granted, in a test case for example, to an applicant with less than a 50% chance of winning.  

The Commonwealth’s "prudent self-funding litigant test" is met only if the Commission considers that a prudent self-funding litigant would risk his or her funds in the proposed proceedings.  This test does not have an equivalent in the NSW State merit test.  The aim of the test is to put legally aided litigants in the same position as privately funded litigants.  It does to a degree, but some privately funded clients, especially in family law matters, are not prudent litigants.  If legally aided clients are only funded so far as is prudent, they will be at a disadvantage against a non-prudent, non-legally aided litigant.

Whilst it is appropriate to have a merit test that requires the case to have reasonable prospects of success and a consideration of the cost/benefits of the litigation, the requirement to consider whether a prudent self-funded litigant would risk his or her funds is subjective, ambiguous and difficult to administer in a fair and transparent fashion.  This requirement should be abolished. 

Recommendation:  

That the Commonwealth’s prudent self-funding litigant test be abolished.

The Means Test

Currently, LACNSW’s means test excludes a large percentage of the population from qualifying for legal assistance.  It is clear however that many people who presently do not qualify under the Means Test are not able to afford the services of private lawyers to conduct their cases or at least not able to do so without undue hardship.  An increase in funding would enable more disadvantaged people to qualify for legal aid.  

Recommendation:

That funding to LACNSW and other Commissions be increased to enable the raising of the level at which the means test is set.

Criminal law matters

The provision of criminal law services to adults and children in NSW is consistent with that required under international law.
 

The big challenge for LACNSW is that the demand for criminal law legal aid services is always outstripping supply.  There is an ongoing tension between State funding for crime and expenditure on State criminal matters, notwithstanding the very considerable additional resources for LACNSW’s criminal law program provided by the State Government.  There is an ever increasing demand for LACNSW services as demonstrated by Increased Charge Rates, increasing multi accused trials (requiring assignments because of conflict); increasing numbers of large and complex criminal trials; and ever increasing upward pressure on Legal Aid Scale Fees which are already perceived to be well below the "break even" point for private practitioners.

The law and order phenomenon, which has flourished Australia wide over the last decade or so, has resulted in:

· A marked increase in sentences;

· The introduction of new crimes and/or procedures which are put forward as assisting the balancing of the scales in favour of victim’s rights, and

· Within NSW, a tightening of the conditions governing the right to bail with the consequence that more clients are in custody.

The latter has particularly affected the cost structure of the NSW Legal Aid Commission, as it is far more expensive to service a client in custody than it is if they are on bail.  

The same considerations apply in relation to Commonwealth funding for criminal matters.  LACNSW has never been able to access the Commonwealth’s Expensive Cases Fund despite the fact that NSW is particularly at the risk of large drug importation matters, which place significant demands on LACNSW’s Commonwealth budget for crime, as highlighted by the following examples.

Example 1:

Operation Swiftlet –the trial ran for 6 months commencing in February 2003.

· Involved nine co-accused.

· Two accused were convicted, two acquitted, in the other five there was a hung jury.

· Total amount spent to date by LACNSW is $1,276,159.21.

· The estimated cost of retrials $425,000.00.

Example 2:

· Operation Caboulture – 8 co-accused, 5 legally aided.

· Listed to commence late 2003.

· Estimated to run 2 – 3 months.

· Estimated cost - $750,000.00.

The cost of providing legal aid services in criminal law matters has also increased significantly, the main factors being:

· The increasing use of experts in all areas, e.g. interpreting services, medical/specialists reports and forensic reports;

· Increasing use of listening devices leading to the necessity to peruse and/or listen to lengthy transcripts of conversations often in a foreign language;

· Increasing length/complexity of trials.

Other technological advances, which are also having an impact on the practice of criminal law, have benefits/costs which are less certain.  These include:

· Electronic-briefs – these should reduce some of the paper/handling related costs of conducting litigation;

· Digital ERISP – this should have no impact on cost, but will be a significant improvement in the recording of records of interview;

· The use of audio visual links – these should provide some cost savings in visiting clients in custody but will never completely eliminate the need for face-to face contact with clients.

Domestic violence

Through its State funded Women’s Domestic Violence Court Assistance Scheme Program, LACNSW was able in the 2002/2003 financial year to assist 30,188 women in 52 local courts around the State to obtain protection under the State’s Crimes Act, Apprehended Domestic Violence Orders scheme.  

However, despite the Commonwealth Government’s recent recognition of the “escalating and unacceptable” levels of family violence in Indigenous communities, there is no funding available for services to assist Indigenous women and their children to obtain protection under State domestic violence legislation.

Currently, the Commonwealth does not fund Commissions for family law matters which involve domestic violence only.  This is particularly a problem for Indigenous women, who, for a range of reasons, do not utilise family law proceedings but are increasingly turning to State courts for protection from family violence.

As a result, Indigenous women and children with domestic violence issues are not receiving the extent of the assistance they need.  As funds for the WDVCAPs program are limited, so are the services that can be delivered to Indigenous women.  Current funding arrangements should therefore be adjusted to permit Commonwealth funding for State law services, such as the WDVCAPs, which support Commonwealth priorities such as domestic violence.

Recommendation:

That the Commonwealth provide funding for State law services, such as the NSW Women’s Domestic Violence Court Assistance Scheme Program, to support Commonwealth priorities such as domestic violence, particularly as it impacts upon Indigenous women and children.

Family law

The implications of the current Commonwealth funding arrangements are all the more evident in the family law area.  Below is a discussion of some of these issues.

Increase in self-represented litigants

Research undertaken in conjunction with and at the request of the Family Court indicates that, in the first instance, 30-40% of the matters involve litigants who are self-represented at some point. 

In response to this problem, in August 2002, LACNSW established a pilot duty solicitor scheme at the Parramatta Family Court and Federal Magistrate’s Service complex and is now commencing a pilot at Newcastle.  The aim of these services is to assist a client on a particular day at court in drafting simple court documentation, assist in a simple court appearance, assist in negotiating a settlement of the matter if possible and/or refer the client to appropriate services.  

This can include alternate dispute resolution, counselling, and referral to a private practitioner or assistance with a legal aid application for continued representation by LACNSW.  
The scheme is quickly becoming a necessity, as demonstrated by the large numbers of matters that are being resolved on a final basis through the service.  For many of those assisted, it also avoids all the associated personal cost and stress associated with ongoing litigation and saves the Court both time and cost.

Restrictions imposed by the Commonwealth Guidelines

In delivering legal services in the family law area (as in all other areas of Commonwealth work) the Commission acts as an agent of the Commonwealth under policy guidelines determined by the Commonwealth.  The range of family law areas, which LACNSW is permitted to undertake, is limited.  Whilst it can undertake work in child-related matters including residence and contact, child support and certain maintenance areas, it is severely restricted in the types of property dispute matters it can undertake.  

For example, Guideline 8.2 states that legal assistance for property matters may only be granted if the Commission has decided that it is appropriate for assistance to be granted for other family law matters.  The guidelines further state that legal assistance should not be granted if the only other matter is spouse maintenance, unless there is also a domestic violence issue involved.  

This guideline effectively precludes people who have not had children or whose children are adult, from obtaining a grant of aid.  It also indirectly precludes aid for older people.  This guideline is discriminatory and could be unlawfully so.  If the guideline is changed as it should be, further funding will be required to support the likely increase in the number of cases which present.

Another problem is that legal aid may only be granted in certain property disputes where the applicant’s equity in the matrimonial property is valued at less than $100,000.  Given real estate values in NSW, the effect of this restriction is to deprive many people who would otherwise be deserving of assistance.  Some relaxation of this guideline would certainly permit a broader range of disadvantaged clients to be assisted. 

While it is likely that there will be some amendment to this Guideline, it will continue to be restrictive to the extent that the issues illustrated in the following case study will, to a large extent remain.
Example: 

Mrs X was married for 20 years.  As well as raising their two children, Mrs X contributed $50,000 to the marriage and worked in the family business.  She also cared for her husband’s two aunts that resided with them for many years.  They divorced 8 years ago.  The matrimonial property was in the husband’s name.  Whilst its value is not known it probably exceeds the $100,000 limit under the Commonwealth Family Law Guidelines for a grant of aid for property proceedings.  There is no possibility of her remaining in the home, and no other family law proceedings are on foot.

Mrs X speaks Cantonese and very little English.  She has a range of disabilities – depression, Post Traumatic Stress Disorder, a brain tumour, migraine and was recently a victim of rape.  Her husband has threatened her with death and disfigurement if she makes a financial claim on him.

For many years Mrs X has been residing in either boarding house or refuge accommodation.  Her equity in the home is uncertain due to taxation arrangements between the home and the family business.  There is almost a nil chance that a private practitioner will take carriage of this matter on spec as her equity is uncertain. 
Recommendation:  

That the Commonwealth Government remove the discriminatory restrictions imposed by Guideline 8.2 concerning property disputes.

Recommendation:  

That the net value of matrimonial assets in property disputes bet set at an amount considered reasonable given the different property values in each jurisdiction. 

Reduction in private practitioners doing legal aid work

In the first year of the three-year Agency Agreement with the Commonwealth (1997-98) the State expended $18.993 million on its Commonwealth family law program and in the second year $20.199 million.  Having regard to the total amount of funds available under the Agreement the State had to reduce its expenditure for 1999-2000 by some $7 million, resulting in the family law budget for that year being cut by a third ($14.680 million).

Traditionally, the proportionate division of work between the private profession and the in-house practice has been in the order of 70/30 in favour of the private profession.  During 1999 this became an 80/20 split in favour of the in-house practice.  This occurred because of the substantial reduction in spending that was required in 1999-2000 so that the Commission could stay within its total funding for the three-year agreement.  As a result, there were substantial cuts to the amount of family law work that could be assigned, with the result that the vast majority of the family law work had to be undertaken by the in-house practice.

In 2000-01 the LACNSW commenced the first year of its new four-year Purchaser/Provider Agreement.  Total funding over the four years of the Agreement is $150.586 million, which is a substantial increase in available funding than was the case under the three-year agreement.

With the increase in Commonwealth funding in 2000-01 it became apparent that a “layer” of family law practitioners, experienced and often long term legal aid practitioners, decided they would not return to legally aided work following the 1999-2000 restrictions.  Many practitioners subsequently reordered their practices and are now not willing to resume legal aid work.

Over the last five years there has also been a noticeable trend of private practitioners across NSW withdrawing from both family and criminal law legal aid work.  The primary reason given for this withdrawal is that the money the Commission pays for such work is considered inadequate.  In regional New South Wales private firms also find it difficult to attract newly qualified practitioners which results in existing firms being reluctant to do less remunerative work such as legal aid matters.

Conflicts of interest aggravate the lack of family law practitioners in smaller communities where there is less choice of practitioner.  A client may have difficulties finding a lawyer in the area who does not have a conflict of interest.  Often the other party has previously sought the services of one or more of the few available practitioners in the particular locality.  

Significant problems can arise in matters where court proceedings need to be instituted.  It is not unknown for a client needing legal services in family law to find that no single firm in the local town is available to the client in the face of an impending court date.

Recruiting to rural areas is not easy and should the Legal Aid Commission plan to develop its own resources in an area to compensate for the decline in service availability, there will often be a considerable time lag while plans are implemented to recruit and train staff, and beyond that, to extend services to more remote communities in more sparsely populated areas.  Funding needs to take adequate account of the additional resources required in undertaking resource-building initiatives.

Frequently professional support for newer legal aid practitioners will need to come from a larger, established metropolitan office.  A network of relief solicitors ideally needs to be developed to provide the support needed by the regional offices trying to maintain outreach service to remote areas.  Relief solicitor positions targeting regional and remote areas are more expensive to resource than comparable office based positions.  This should be addressed by flexible funding options.

Establishing and maintaining new services is resource intensive.  During the establishment phase, the cost “per unit” is much higher than the cost for existing services.  Greater flexibility in funding is needed to allow Commissions to develop strategies which allow new services to be provided and maintained in disadvantaged communities and so improve access to justice.

Child Representation 

Often in family law at least in NSW child representation work is seen as a form of pro bono work by private practitioners.  As court structural issues – such as those mentioned on page 43 (“Court delays/cost of litigation”) – drive up costs, more experienced practitioners doing this work are setting quotas on the number of matters they will take on.

Civil Law matters

Under the civil law program, legal officers provide generalist advice in accordance with the Commission’s civil law policies, and in addition, focus on current specialty areas of housing, government, human rights and consumer protection.  These are also matters which few private practitioners conduct and regarding which there is little expertise elsewhere. 

Striking a balance between the services provided by the Commission, CLCs, ATSILSs and private practitioners in the civil law area is more complex than it is in, say crime or family law, where practitioners are more likely to cover the field in that particular area of law.  Because the range of matter types and jurisdictions covered by the civil law area is so vast (that is, everything that isn’t criminal or family), practitioners tend either to provide generalist civil law advice, without much litigation support, or specialise in quite discrete areas.  An area of law for which little litigation assistance is currently available to disadvantaged people is employment law.

It should be noted, however, that whilst LACNSW’s civil law program is larger than the civil law programs in other States, our Means Test is the strictest.  Other Commissions have resolved the budget v services balancing exercise differently, with a more generous means test, but a more limited range of programs.  This is a symptom of insufficient funding, and the need to make difficult decisions when there is no correct answer.

Impact of the Commonwealth Guidelines on civil law

The current Commonwealth guidelines are restrictive in that they only allow Commonwealth legal aid funds to be applied in specific matters arising under Commonwealth law.  This approach diminishes the capacity of LACNSW to respond in integrated, flexible and innovative ways to individual and community need for assistance in civil law matters. 

LACNSW’s clients often present with a range of problems, involving State or Federal laws or both, such as discrimination matters.  In other cases, Commonwealth laws may be administered in State forums e.g. insurance.  Having to confine a matter to either a Commonwealth or State law matter for funding purposes only is artificial and adds unnecessary complexity to the process of applying for legal aid and reporting to funders, and is confusing for both applicants and private practitioners.

The current guidelines also place considerable constraints on the use to which aid can be put even in those narrow areas of law where Commonwealth funding is available.  For example, in discrimination matters, funding is only available where there is likely to be “substantial benefit to both the applicant and the public”.  

The effect of such a requirement is that many who need assistance in this area, are effectively prevented from seeking redress, thereby adding to their experience of marginalisation and discrimination.  It also contributes to the downgrade of Australia’s commitment to the elimination of discrimination and the promotion of human rights.

Greater flexibility in the Guidelines would also allow LACNSW to respond to emerging needs arising from developments such as technological or market changes, which require new regulatory responses.  Examples include changes in consumer credit laws and practices arising from the deregulation of the financial services market, and the use of new technologies such as mobile phones, the intranet, and advances in medical technologies.

Recommendation:

That the Commonwealth remove the “substantial benefit” restrictions in Commonwealth Guidelines relating to the provision of legal aid in discrimination matters.

Immigration

In the case of migration law, the current guidelines only allow funding to be provided in test case matters in the Federal or High Court. Funding for primary stage applications should be restored.  This is likely to reduce the costs incurred by the justice system as a result of poorly advised or prepared applicants, or self represented applicants. 

Assistance for earlier stages including primary stage application can only be provided through contracts administered by the Department of Immigration under its Immigration Advice and Assistance Scheme (IAAAS).  Under the IAAAS, DIMIA enters into contracts for the provision of application assistance to asylum seekers in detention with successful tenderers, usually for two years.  Given that DIMIA is also the decision maker in these applications and the respondent in cases where decisions are disputed, it is not appropriate for DIMIA to be administering these funds.  

The requirement that there be “differences of judicial opinion” before legal aid can be granted for judicial review proceedings is very narrow and means disadvantaged clients with meritorious cases are denied assistance.

The IAAAS scheme provides representation to only a small number of disadvantaged people in the community applying for visas to the Immigration Department or to review tribunals. 

Immigration Department statistics indicate that, Australia wide, in the financial year 2001-02, representation was provided under the scheme in 398 non-detention cases.  Given that there are over 8000 Temporary Protection Visa holders applying for further visas, many of whom are unable to pay for representation, the current system clearly does not provide access to justice for this disadvantaged group.

Funding for this area also does not take into account the particular demands of immigration casework.  Casework in this area can be extremely protracted, as the following example illustrates.

Example:

LACNSW has been assisting a large number of East Timorese asylum seekers who arrived in Australia between 1992 and 1996.  In one case LACNSW has acted for a client from 1992 until August 2003. 

The process for these applications was held up as a result of the need for judicial determination of complex issues relating to nationality law.  

LACNSW successfully represented one asylum seeker before the Federal Court in 1996 but DIMIA did not commence processing of any of these applications until 2002.  Since then, LACNSW has provided further submissions and statements to DIMIA, assisted clients with appeals to the RRT, and assisted them in preparing a request to the Minister for a grant of a humanitarian visa.  Many of LACNSW’s clients have only just recently received their visas.  

In this process, LACNSW has expended an enormous amount of money on interpreting costs, which are not part of the DIMIA contract.

Recommendation:

That the Commonwealth take steps to ensure that legal aid funds are administered independently of any agency responsible for making administrative/legal decisions in the area of law covered by that funding.  

Veteran’s matters

Among the specialist services provided by LACNSW is the Veterans Advocacy Service (“VAS”).  Established in 1947, it is the only specialist legal aid service of its kind in Australia.  It is entirely Commonwealth funded and has 14 established positions, of which 9 are advocate positions.  Advocates appeared at the Veterans’ Review Board (“VRB”) until 30 June 1997 and have appeared at the Administrative Appeals Tribunal since 1989.

The VAS provides free community legal education, legal advice, assistance and representation to veterans and their dependants about their rights and entitlements under the Veterans' Entitlements Act 1986 (Cth) (“VEA”).  It provides assistance to: 

· Veterans who served in any armed conflict involving Australia, including World War I, World War II, the Korean War, the Malaysian Emergency, the Vietnam War and the Gulf War 

· Allied veterans who were involved in conflicts listed above 

· Veterans who were Australian Merchant Mariners during World War II 

· Members of Peace Keeping Forces 

· Eligible members of the Defence Forces 

· Dependants of the above groups.

In 2002/2003 the Commission made 349 grants of legal aid in veterans matters, and conducted 25 regional advice clinics across NSW.  Groups targeted by the advice clinics were Aboriginal veterans and ex-service women that have been underrepresented in VAS statistics.  As a result of these efforts the number of Aboriginal veterans receiving assistance has doubled over the past year.

In those matters where aid was granted during 2002/2003, 83.3% of the VAS’s clients were aged 55 and over, of which 53.3% were aged 75 and over.  100% of them have either physical or psychiatric disabilities or a combination of both.

There are a number of issues facing the VAS in the effective delivery of its services, the main ones, for the purposes of this Inquiry being:

· A lack of Commonwealth funding for the time required to lodge a claim. Applicants seek minor assistance to prepare statements, complete questionnaires including smoking, alcohol, lifestyle, and solar damage.  Disbursements cannot be incurred to obtain expert medical and other evidence as may be required to support the applicant’s claim. 

· Under the current Commonwealth Legal Aid Guidelines, legal aid is not available for applications to the VRB.  This was withdrawn by the Commonwealth under the 1997 Agreement between the Commonwealth of Australia and New South Wales in relation to the Provision of Legal Assistance and has continued.

· Legal practitioners are excluded from appearing at the VRB.  Applicants are either self-represented or seek representation from an ex-service organisation.  Matters can be heard in absentia due to lack of available free representation. 
The VAS has identified a number of other issues impacting on the ability of veteran’s to access justice under the Veterans' Entitlements Act 1986 (Cth).  These are outlined in further detail in LACNSW’s August 2003 submission to the Senate Inquiry Into Administrative Review of Veteran and Military Compensation and Income Support.

Recommendation:

That legal aid is made available for the preparation of claims (including disbursements) under the Veterans' Entitlements Act 1986.

Recommendation:

That legal aid is made available for applications to the Veterans Review Board.
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Term 3: The impact of current arrangements on the wider community, including community legal services, pro bono legal services, court and tribunal services and levels of self-representation
Assessing the impact on the wider community

Whilst there has been a preoccupation by governments to measure ‘legal need’, and some attempt to conduct research on this issue (such as the Legal Assistance Needs Project Phases I and II), there is no general consensus as to what is meant by ‘legal need’. For example, important concepts such as legal prevention and education are not always included.  

There is also often little recognition that particular disadvantaged communities can generate particular legal needs and that these will change over time.  Communities are often in a much better position to determine and more importantly prioritise their legal needs. 

Ideally, legal needs assessment should be linked to efforts to promote partnerships with communities, other legal service providers and non-legal service providers.  The goal should be to assess legal needs and priorities at a local or regional level using intelligence about best practices and approaches to responding to legal needs.  This is one of the aims of the Cooperative Legal Service Delivery Model, being developed by LACNSW.

Until then, and in the absence of any reliable and current nation-wide data on legal needs, LACNSW uses a variety of strategies to assist in determining and prioritising community need for legal aid services:

· The presence on LAC Boards of one person representing consumer and community welfare interests, and another person representing community legal centres which have close links with the community of legal need; and;

· Recording and monitoring the level of demand for their various services, and analysing trends over time.  We know that in NSW, for example, the last three years has seen significant population increases along the coastal areas, increasing concern about the need to address the overwhelming levels of unmet legal need in Aboriginal communities in the family and civil law areas, and further concentrations of people from a non-English speaking background in the Sydney metropolitan region.  All of these groups have significant legal needs, which require innovative, resource intensive strategies to address them. 

· Consulting with and obtaining the views of relevant bodies such as peak or specialist community organisations, the private legal profession, the courts and other relevant bodies when developing or evaluating legal aid policies;

· Ongoing community liaison with specific community groups, for example LACNSW’s Access and Equity Plan annually develops a program of strategies to ensure that LACNSW services are responsive to the needs of people from culturally and linguistically different backgrounds, people with disabilities, and women, and more recently, the LACNSW Aboriginal Justice Plan, which derives from and adds to the draft NSW Aboriginal Justice Plan: Beyond Justice 2003-2012 which is soon to be released by the NSW Government; 

· The development of criteria to assist in the determination of priorities across service areas;

· Each regional office now has a service delivery plan against which it must report for the current year.  Regional offices now have access to a mapping tool to identify their catchment areas and identify legal resources and services offered in each area, and demographic information relevant to planning service delivery in each area.

Recommendation:

That the Commonwealth, States/Territories and legal aid work together to adopt an evidence-based approach to the funding, planning, delivery and evaluation of legal aid services.  These should be based on an agreed upon and reliable assessment of legal need. 

Aboriginal and Torres Strait Islander Legal Services

Following the signing of a Statement of Co-operation between the Legal Aid Commission and COALS in 2001, LACNSW and COALS have worked to enhance the provision of services to Aboriginal people through co-operation and resource sharing.  ALSs, however remain severely cash strapped and unable to meet demand.  

Following the 1967 referendum the Commonwealth accepted responsibility for Indigenous persons as Commonwealth persons and therefore exclusively funds ALSs.  This responsibility extends to Aboriginal persons equally in dealings under Commonwealth or State legislation.  The effect of inadequate funding of ALSs results in a greater financial and resource burden falling to LACNSW.  In particular, Aboriginal persons who are unable to access ALS services with respect to State matters then rely on LACNSW services.  LACNSW often has to pick up Aboriginal clients in criminal matters in cases of conflict and LACNSW can only access State funds to fund these matters. 

Given the appalling levels of disadvantage experienced by Aboriginal people in NSW, and Commonwealth responsibility for Aboriginal people as “Commonwealth persons”, it is incumbent upon the Commonwealth Government to provide sufficient funding to Aboriginal Legal Services so that they can provide effective and appropriate services to Aboriginal people and their communities, not only in criminal matters, but equally so that they can enforce and protect their family law and civil law rights.

In order to reduce Aboriginal overrepresentation in the criminal justice system, Governments must not only ensure that the criminal justice system works effectively for Aboriginal people, but most importantly, seriously address the underlying causes of Aboriginal involvement in the criminal justice system.  This involves the empowerment of Aboriginal in all aspects of their lives, social, economic and cultural, and a more responsive justice system, overall.  This was a fundamental part of the commitment given by all governments at the 1997 National Ministerial Summit on Aboriginal Deaths in Custody.

Community Legal Centres

Community Legal Centres (CLCs) are independent organisations that plan their services to be responsive to the needs of their particular community in which they are situated.  The main functions of the CLCs are to provide legal advice and assistance, community legal education and policy and law reform work, with some limited casework.  They have also tended to fill in gaps in legal aid services, providing complementary but different services to those provided by LACs.  
In 2002-2003 CLCs in NSW:

· Provided information and advice to more than 85,000 clients;

· Commenced new casework for more than 8,300 clients;

· Appeared in court for over 300 clients;

· Undertook more than 1,200 Community Legal Education sessions and projects across NSW; and 

· Contributed to 430 law reform projects.

During that same period, the number of people assisted by CLCs increased by 13% over the previous year.

Their expertise generally lies in ”poverty law” areas where the private legal profession generally has limited involvement, for example, social security law, immigration, domestic violence, tenancy and consumer credit.  It is arguable whether CLCs would be willing or have the capacity or expertise to take on matters previously handled by private practitioners under a grant of legal aid, for example personal injury, professional negligence and child protection and family law matters.  

For example in NSW, when the Commission’s funding was drastically cut, CLCs were forced to provide additional family law services.  This resulted in them having to redistribute resources away from other areas of high need, such as in some areas of civil law. 

There is no doubt that the decline in legal aid funding has resulted in stark regional variations in the availability of legal aid, and a corresponding increased burden on community legal centres and other community organisations.  Burnout is a serious issue for staff.  The poor salaries paid to CLC staff, which also impacts on the ability of CLCs to retain experienced staff, only exacerbates this situation.  A recent ABS survey of Legal practices found, for example:

· That the average wage per year for an employed solicitor in private practice is $85,300;

· That the average wage per year for an employed solicitor in at a legal aid commission is $66,000;

· That the average wage per year for an employed solicitor in a community legal centre is $39,600.

Rates of pay for CLC lawyers should at least parallel those offered in the Commonwealth Public Service. 

Current funding arrangements lend themselves to tensions and competition for the legal aid dollar.  It would be better to facilitate a more co-operative approach between legal aid service providers to the development of service delivery strategies.  

It is important that CLCs remain able to provide services that are responsive to community need and complement (rather than substitute) services which should be provided as part of the core business of Commissions (such as in the area of family law). 

LACNSW is seeking to work more co-operatively at regional level with CLCs and other legal service providers to maximise the benefits of existing resources.  This includes developing referral protocols which will enhance access to services and reduce the potential of multiple referrals. 

Recommendation:

That additional funding be provided to Community Legal Centres so that their lawyers be remunerated at the same rates offered in the Commonwealth Public Service.

Pro bono

LACNSW values the contribution provided by pro bono work and has been actively involved in the development of various pro bono schemes.  Provided such schemes are properly administered to ensure quality of representation, they have a valuable role to play.  LACNSW advises people who do not qualify for legal aid on how to approach pro bono schemes.  
LACNSW does not however, consider these schemes a substitute for an adequately funded legal aid system. Whilst there may be capacity within the private profession to provide more pro bono services, and governments are very keen to capitalise on this, 

pro bono schemes are a mechanism to assist those people who do not qualify for legal aid, particularly on financial grounds.  Such schemes also tend to be hit and miss, not targeted at the socially and economically disadvantaged but reflecting individual solicitors’ priorities and interests.

Firstly, there is a mismatch between client needs and accessibility of pro bono legal services particularly evident in regional and rural areas.  The National Pro Bono Task Force identified a number of principles which should underpin the provision of pro bono services, including the imperative that the design and provision of pro bono services be driven by client needs, which is currently not always the case.  Firms decide what services they will provide services based on a number of other factors including the particular needs and aspirations of the practice. 

Moreover, the mere existence of pro bono services does not necessarily translate into enhanced access to justice by those most in need.  A proliferation of pro bono schemes may result in greater numbers of people gaining access to more lawyers, but this delivers no assurances of the appropriateness or outcomes resulting from the services delivered.  These services are not evaluated or measured against the expectations of clients.  As such, although the current funding arrangements appear to rely on pro bono services to supplement efforts to achieve substantive equality before the law, whether this is in fact occurring is not known. 

More effective use could be made of available pro bono resources if firms were willing to engage in co-operative planning, delivery and evaluation of services with the government and community sector.  

Recommendation:

That Governments stop relying upon pro bono services to deliver gaps in legal aid services and recognise that pro bono services will never be an adequate substitute for properly funded legal aid services.

Self representation

“Self-represented litigants pose specific problems to themselves, to other parties of the litigation and the courts.”

Unrepresented litigants fall into various categories and may be unrepresented for a range of reasons, which may, or may not be related to the availability of legal aid.

· A problem in some jurisdictions, such as in family law, is litigants who become obsessed by the litigation and bring innumerable unmeritorious applications, which consume court time and the resources of the other party.  Courts are often reluctant to manage these litigants and do not take steps which are arguably available to put some threshold on further applications.  This affects the rights of other litigants, in particular the other party who may find it difficult to continue to fund their own litigation to meet the costs of the extra time involved. 

· Other litigants may have the means to obtain representation but wish to present their own case.  Again the extra time taken can add to the costs of the other party especially where lack of knowledge of procedures results in extra adjournments.

· Some litigants find it difficult to obtain representation because they may have mental health problems, are not able to give instructions and who possibly seek orders which objectively they can’t expect to obtain.  These litigants have probably always been part of the system. They would not satisfy the LACNSW’s merit test, but query whether they should nevertheless be given some assistance as there is clearly an incapacity to self represent. 

· There are litigants who may be on fairly average income who will be outside the LACNSW’s means test who simply cannot afford private representation. 

The number of self-represented litigants is growing.  In the Family Court, for example, research undertaken in conjunction with and at the request of the Court has indicated that 30-40% of the matters before that Court involve litigants who are self-represented at some point.

In some ways, because of simpler initiating procedures many prospective litigants in family law matters find it easier nowadays to commence proceedings in court than was the case in the past.  However, once commenced, the presence of a litigant who is unrepresented for reasons relating to their means, the merits of their matter or otherwise, will usually cause difficulties for the court and the other party.  

Matters take longer in part because the court will on authority of Full Court case law is concerned about procedural fairness to the unrepresented litigant and the consequent risk of an appeal (Re F: Litigants in Person Guidelines – 2001 – Full Court). 

There have also been major amendments to the Family Law Act in relation to children’s matters.  The Family Law Reform Act 1995 in its rewriting of the objects of the Act was perceived to make an alteration to the law in relation to contact between children and their parents by incorporating the language of rights eg s.60B (2).

Although these provisions are subject to the best interests of a child (and not the parents), this is often not the way it is read.  As a result more litigants have been encouraged to pursue what they perceive as “their” rights.  

Once in the system, however, procedures remain complex, particularly in the Family Court, which has introduced case direction procedures with more strict compliance requirements in order to address declining court resources.

There are also significant numbers of people appearing unrepresented before the High Court and Federal Courts and Tribunals.  Unrepresented parties tend to be associated with particular case types in the Federal Court and the AAT, notably with migration cases in the Federal Court and social welfare cases in the AAT.”
  The Commonwealth Guidelines in connection with immigration matters are particularly restrictive.

The courts’ frustration at dealing with unrepresented litigants was evident from comments made by His Honour Lindgren J in Microsoft Corp v Marks (Unreported 30 August 1996) where he said:

“Without adequate legal representation of the kind that both parties had on the hearing of the appeal in this case, there is the danger that justice will not be properly administered.  However, it lies in the hands of Government, not of the courts, to address the problem of impecunious litigants.”

If legal aid is not sufficiently available, disadvantaged people will have to represent themselves in court.  This is not a satisfactory option.  At the very least, legal aid assistance should be able to be extended to those people whose matters have merit but, as a result of their modest incomes, fall outside our current means test.  

Courts and tribunals

Court delays/cost of litigation

The capacity of legal aid to assist clients and the attractiveness of legal aid work to private practitioners is affected by court related factors which drive up the cost of litigation.

Significant delays are experienced throughout the family law system - in both the Family Court and Federal Magistrate’s Service.  In the Family Court in Sydney there can, at present, be a wait of approximately 8 months to obtain a pre-trial conference which will allocate a hearing date, with another eight months wait if one of the parties defaults in complying with directions made by the court.  

Delay has serious effects on access to justice.  Delays increase the cost of litigation.  Further evidence often needs to be obtained and placed before the court either because the initial evidence has gone “stale” – expensive reports by court experts, for example, child and family psychiatrists often need to be updated because of delay.  During drawn out proceedings, there are likely to be more court events, including interim applications, which are made to address urgent issues while the parties wait for a final hearing.  Again this adds to costs.  It is also common that matters listed for interim hearing are adjourned because there is insufficient court time to deal with them on the first occasion.  Costs to the parties can escalate because of this.

The extra costs incurred as a result of delay make legal aid work, which is unable to compensate for these systemic problems in its pay scales, less attractive.  The extra time spent also reduces the number of clients which an in-house practitioner can assist and so reduces the efficiency of the in-house practice.

Such delays also add stress to children.  The Magellan project is a Family Court initiative, which aims to provide tighter management and quicker hearing of matters involving serious new allegations of child abuse.  The project is based on more intensive court resources and co-ordination between the Court and child welfare agencies.  From at least the court management aspect, it is an example of what is required in all matters raising serious issues about the welfare of children.  

Courts need more resources to address delay.  Lack of resources for courts create inefficiencies which impact adversely on legal aid and other service providers in the area.

Court procedures, rules and costs

Court procedures and rules which are developed in an attempt to avoid wasting Judge’s time can be counter productive in that they involve stringent requirements with more costly procedures for the litigants – with costs and/or further delay following if a party has not complied.  It has been estimated that the recent case management system introduced into the Family Court has added to the cost of an average matter which proceeds to trial because of the more onerous and time consuming requirements in preparation for hearing.   Again legal aid scales cannot, and cannot be expected to compensate for this.

Better integration between the Family Court and Federal Magistrate’s Court

Access to justice is currently hampered by restricted availability of resources to each of these courts.  There is administrative duplication on the one hand and unnecessary development of different rules and procedures.  Efficiencies to legal aid and other service providers, and improved access would result from a single system.

Pathways and family law

The Commonwealth set up the Pathways Committee to recommend ways of improving the family law system.  The Pathways Report recommended in 2001 that there be sufficient information and services available to divert people away from the litigation path where that was possible.  The emphasis was on integrated services so that people could contact one service and be referred or connected to other services, which would assist with the needs of the particular person.  This meant, for instance that the litigation path would not be chosen by default.

However service provision remains problematic.  Often matters in court could move towards resolution if there was an availability of a contact service where a child, for example, is reintroduced to a parent or where investigations of allegations about the capacity of a parent are conducted.  However the Commonwealth Government to date has funded only approximately 35 centres throughout Australia.  Problems of access are not confined to rural areas. In Sydney with a population of 4 million there are only 2, or now possibly three, such services.  Similarly, services to assist children with psychological problems, which often unfortunately manifest themselves in the context of family disputes, are also difficult to access for families unable to afford private therapists. 

Children’s matters are central to legal aid provision in family law matters, particularly via the child representation program.  Many of the access/service issues referred to above impinge particularly on this part of legal aid work.

The problem in regional/remote areas is even more acute and includes access to experts, for example child and family psychiatrists, whose reports are needed in much child related family law work.

Electronic services

Services to remote communities can be enhanced with technological advances.  In particular simple court appearances being made by video link up.  This is already possible particularly for straightforward procedural matters, e.g. by a Commission family lawyer in Sydney to the Melbourne registry of the Family Court by way procedural directions for a forthcoming circuit of the Court to Albury.  It is likely that further technological developments and integration between users will further assist access to justice by regional and remote communities.  There are likely to be issues relating to cost, access and co-ordination between users.

Recommendation:  

That the Commonwealth increase resources to Federal Courts and Tribunals in order to address delays in those jurisdictions.

ATTACHMENT A

Our policies in brief

The Commission is a state funded body providing legal assistance in matters arising under New South Wales law ("state law"). The Commission has an agreement with the Commonwealth to provide legal assistance in matters arising under Commonwealth law.

Who makes the policies?

The Board members decide our policies for state law matters. When developing policies they consider the relevant matters including the need for legal aid to be accessible to disadvantaged people and the resources available to the Commission.

The Commonwealth Government decides the priorities and guidelines for Commonwealth law matters.

What are our policies?

We have four tests which may be used when deciding whether a person is eligible for legal aid:

· Jurisdiction test: looks at the type of case and the area of law of the matter for which aid is sought

· Merit test: looks at whether the case will succeed and other issues

· Means test: looks at the income and assets of the person applying for legal aid and usually also the means of any persons providing financial support to them ('financially associated persons')

· Availability of funds test: legal aid will only be granted if the Commission determines that sufficient funds are available.

Summary of our policies

The jurisdiction, merit and means tests are summarised below. 

Jurisdiction Test

Areas of law where legal aid is available as at 7July 2003:

Family Law – State Law 
· Adoption

· De facto Relationships Act 1984 matters

Family Law – Commonwealth Law

Matters arising under the Family Law Act 1975, the Child Support (Assessment) Act 1989 and the Child Support (Registration and Collection) Act 1988, limited to

· Separate representation of children

· Parenting plans and orders

· Location and recovery orders

· Other orders relating to children

· Injunctions relating to family violence

· Child support

· Child and spousal maintenance

· Divorce in certain circumstances

· Some property matters

Civil Law – State Law 
· Anti-discrimination cases

· Certain consumer protection matters

· Cases where there is a likelihood that the person will lose his/her home

· Cases involving questions of civil liberties, such as false imprisonment, malicious prosecution

· Public interest environment matters

· Inquests in limited circumstances

· Protected Estates Act 1983 matters

Applicants at special disadvantage

Applicants at special disadvantage may be granted assistance in a wider range of matters, including personal injury, professional negligence and employment matters. Applicants are at special disadvantage when "proceedings are taken by or for the benefit of a child or a person having substantial difficulty in dealing with the legal system by reason of a substantial psychiatric condition, developmental disability, intellectual impairment or physical disability".

Civil Law – Commonwealth Law 

Matters arising under a Commonwealth statute limited to:

· A decision affecting the receipt or amount of Commonwealth employees’ compensation or a Commonwealth pension, benefit or allowance

· A decision or action by a Commonwealth authority that has a real prospect of affecting a person's capacity to continue in their usual occupation

· Discrimination

· Migration matters, in limited circumstances (Aid is also available under the Immigration Advice & Application Assistance Scheme (IAAAS) contract between the Commission and the Commonwealth Government)

· Consumer protection

Veterans' Pension Matters

Appeals in the Administrative Appeals Tribunal and higher courts from decisions of the Veterans' Review Board about war-caused disability pension entitlement or assessment claims and war-caused death claims under Part II of the Veterans' Entitlements Act 1986.

Criminal Law – State Law
· In the Local Court for:

· Criminal proceedings commenced by a court attendance notice issued by a police officer where the offence carries a term of imprisonment as an available penalty, or exceptional circumstances exist

· Criminal proceedings commenced by a court attendance notice issued by a person other than a police officer where there is a real possibility of a term of imprisonment being imposed, or exceptional circumstances exist

· Committal proceedings

· Domestic violence proceedings for complainants and, in some limited circumstances, defendants

· Annulment applications under Part 2 of the Crimes (Local Courts Appeal and Review) Act 2001

· Motor traffic offences, only where there is a real possibility of a term of imprisonment being imposed, or exceptional circumstances exist
(
In the District, Supreme and High Courts for:

· Indictable matters

· Appeals

· Inquiries under Part 13A of the Crimes Act 1900 arising from evidence taken at the Police Royal Commission

· Defendants in prosecutions in the Land and Environment Court under environmental protection legislation in some limited circumstances

· Drug Court matters

Criminal Law – Commonwealth Law

· Defended charges arising under Commonwealth statute (excluding the Proceeds of Crime Act 1987) in certain circumstances

· Pleas of guilty in limited circumstances

Mental Health Matters – State Law

· Magistrates inquiries under the Mental Health Act 1990
· Most proceedings before the Mental Health Review Tribunal

· Representation of forensic patients

· Guardianship Act 1987 matters

· Protected Estates Act 1983 matters

Children's Matters – State and Commonwealth Law

· children's criminal matters

· proceedings in the Children's Court

· committal proceedings

· sentence matters and trials in the District Court and Supreme Court

· criminal appeals

· Drug Court (Youth)

· children's care matters (children, parents, guardians and others)

· proceedings in the Children's Court, Supreme Court and High Court

· proceedings in the Community Services Division of the Administrative Decisions Tribunal

· proceedings in the Guardianship Tribunal concerning special medical procedures
Child Support Matters – Commonwealth Law

Representation and assistance for certain child maintenance/child support matters under Child Support (Assessment) Act 1989 and Family Law Act 1975
Prisoners' Matters – State Law and Commonwealth Law

· Visiting justice proceedings

· Parole Board review hearings

· Life resentencing applications
· Review of segregation directions

· Advice and minor assistance in other matters

Merit Test

There are two merit tests – one for state law matters and another for Commonwealth law matters.

In applying the merit test for state law matters we ask the question: Is it reasonable in all the circumstances to grant legal aid?

Several matters are considered in answering this question.  The main ones are:
· The benefit to the applicant if aid is granted or the detriment that the applicant may suffer if aid is refused

· Whether the case has reasonable prospects of success

The merit test for Commonwealth law matters has three parts. These are:

· A test of the legal and factual merits – the 'reasonable prospects of success' test

· The 'prudent self-funding litigant' test

· The 'appropriateness of spending limited public legal aid funds' test

A merit test applies in:
· Most non-criminal matters (civil law, family law and veterans' matters)

· Appeals in criminal matters

· Supreme Court Bail matters

· Some matters associated with Children's Court proceedings (eg appeals from the Children's Court to the District Court)

A merit test does NOT apply for: 
· Criminal law matters (except appeals and Supreme Court Bail applications)

· Children in the Children's Court

· Separate representation of a child in Guardianship Tribunal proceedings for consent to carry out a special medical procedure on the child

· For disabled persons for matters before the Guardianship Tribunal

· Separate representation of children in Family Court proceedings

· Some Mental Health Act 1990 matters

Means Test

We apply different means tests depending on the type of matter for which legal aid is sought.

Our means tests are all income and assets tests. Eligibility is determined by assessing the net assessable income (after allowable deductions) and the assets of the applicant and financially associated persons.

The means tests apply to both State and Commonwealth matters.

The means test does NOT apply for:
· Legal advice

· Family law duty matters where the applicant is in custody

· Children in the Children's Court and appeals to the District Court in care matters

· Children in the Community Services Division of the Administrative Decisions Tribunal and appeals to the Supreme Court from the Tribunal and for proceedings in the Supreme Court for prerogative relief or pursuant to the Court’s inherent jurisdiction

· Separate representation of a child in Guardianship Tribunal proceedings for consent to carry out a special medical procedure on the child

· Children where an order for separate representation is made by the Family Court

· First appearance bail applications in the Local Court

· Most Mental Health Advocacy Service matters

· Veterans' Entitlements Act 1986 matters to ex-service personnel and their dependents (except for war service pension claims)

· Disabled persons before the Guardianship Tribunal and in Supreme Court appeals

· Drug Court matters

All other matters are means tested.

Contributions

A person receiving a grant of legal aid is usually required to pay a contribution at the beginning of the case based on their income and assets. If the contribution is greater than the estimated cost of the proceedings the person is ineligible for aid.

If the person recovers a sum of money or other asset, or if there is a substantial improvement in their financial situation, then they are also usually required to make a contribution at the end of the case. The final contribution is usually the full cost of the grant of legal aid.
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ATTACHMENT B

Example:  The situation for family law matters in Wagga Wagga 
Wagga Wagga is the largest inland city and the fourth largest urban centre in New South Wales.  The city itself has a population of approximately 60,000 and draws on a catchment population of about 200,000.  Despite this Wagga Wagga lacks some of the services that are usually associated with a large urban centre, in this case, noticeably the services of the Federal Magistrates and or Family Courts.

Family law clients, especially those that are legally aided, face numerous problems because the Court does not sit in their area.  The first and most serious of these problems is access to justice.  Many matters dealing with children are commenced in the Local Court.  However when one party objects to the jurisdiction of the Local Court the matter must be transferred to either the Federal Magistrates Court or the Family Court.  This inevitably results in the matter being sent to either Canberra or Albury.  Albury is a sub-registry of the Melbourne Family Court and does not sit continuously.  Although Albury is closer to Wagga Wagga geographically than Canberra waiting times can be greater in relation to hearing times and urgent matter have to be heard in Melbourne.

Many legal aid clients have no means of private transport and if their matter is to be heard in either Albury or Canberra they have to rely on public transport to get them there.  Recently the Wagga Wagga Legal Aid office conducted a divorce hearing for a client with an intellectual disability.  This client did not have her own transport and travelled on the Sydney Melbourne overnight XPT from Wagga Wagga to Albury.  This service departed Wagga Wagga at 2:43am and arrived at 3:55am.  The client then had to wait until 10:00am that same morning to have her case heard.  She then was required to catch the evening Melbourne Sydney XPT from Albury at 10:53pm arriving in Wagga Wagga at 12:06am the following morning.  She was not able to afford overnight accommodation and additionally had one of her children with her for the trip.

For clients travelling to Canberra for hearings, there is only one service each way per day.  This service departs Wagga Wagga at 12:48pm arriving at Cootamundra at 1:57pm and then they would have to transfer to a bus service at 2:10pm arriving in Canberra at 5:00pm.  This is a 4 hour 15 minute trip one way.  The return journey leaves Canberra at 9:32am on a bus arriving in Cootamundra at 12:30pm, passengers then transfer to the XPT at 12:45 arriving in Wagga Wagga at 1:48pm.  This would necessitate two overnight stays for a day in Canberra.  Most legal aid clients cannot afford accommodation overnight.  

Should the matter be transferred to Canberra this creates even greater problems for clients that are legally aided.  Legal Aid New South Wales can only grant aid in Family Law matters that are conducted in a New South Wales Court.  Although the Family and Federal Magistrates Courts are Federal Courts when a matter goes to Canberra it is considered to be outside the jurisdiction of New South Wales Legal Aid.  The client can only be funded through the Australian Capital Territory Legal Aid when their matter is transferred to Canberra.  Many clients do not understand this and find it very frustrating and bewildering.

Of course, matters can be heard in the Local Court with the consent of both parties.  However in practice this also creates problems.  In a busy Local Court Family Law matters for hearing receive little priority.  Criminal matters where the Defendant is in custody receive a higher priority.  Often Family Law matters will be not reached on several occasions before they are heard.  Family Law matters may not always receive the requisite amount of attention due to the sheer workload faced by the Local Court.  The matter may not actually be heard for well over 12 months from the date the matter is set down for hearing in the local court.

Matters that are heard in the Local Court also do not have access to the same range of services that matters heard in the Federal Magistrates and Family Courts have.  There is no provision for Alternative Dispute Resolution in the Local Court System such as mediation and counselling.  


















� The World Bank Group, Legal and Judicial Reform, Access to Justice, accessed � HYPERLINK "http://www4.worldbank.org/legal/leglr/access.html" ��http://www4.worldbank.org/legal/leglr/access.html� on 12/8/2003


� At the United Nations Conference on Human Rights in Tehran in 1968 Member States were called upon for a resolution that would systematically guarantee the development of comprehensive systems of legal aid incorporating such concepts as the simplification of procedures to reduce financial costs of individuals seeking assistance as well as creating standardised systems.  The resolution itself did not bring about binding legal obligations but it was a significant acknowledgement by countries involved that legal aid provision to those poorer groups in need would go a long way towards protecting human rights.  
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� See Clauses 6.2-6.4) 
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� International law provides a deal of guidance on legal aid responsibilities to indigent accused.  Article 14(3)(d) of the ICCPR states an accused offender should have legal assistance assigned to him, in a case where it is in the interests of justice and without payment if he has insufficient means.  The right to free legal counsel entrenched in the ICCPR is predominantly within the context of the criminal justice field.  However, the limitation is that States are required to provide such legal aid only in a case where “the interests of justice so require”.  A further limitation is that a person may have counsel assigned to them as opposed to having a choice of counsel. The case law relating to Article 14 is derived from the Human Rights Committee cases under the First Optional Protocol ICCPR. It has clarified Article 14(3) by saying that although normally anyone having been charged with an offence has a right to choice of counsel, in the case of indigence the state can “assign” legal representation.  In such a situation the assigned counsel has to be independent from state authorities and be competent.�  





In clarifying when free legal representation should be provided in the “interests of justice” the Committee believes issues such as the seriousness of the charge, as well as case complexity are the measures to be used.  A case before the Committee involving a minor criminal offence where it was deemed the likely outcome would have been a fine was found not to necessitate state-funded legal aid.�  





� In relation to accused children and young people The Convention on the Rights of the Child sets down that every child deprived of his or her liberty has a right to prompt access to legal and other appropriate assistance at the time of the charge and later in the preparation of their defence.�   Although stopping short of providing for publicly funded legal counsel, the Convention does make the state responsible for legal assistance in the preparation and presentation of the defence where help is not available elsewhere.  
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Chart3

		Assigned Legal Representation

		In-House Legal Representation

		Total Legal Representation

		Assigned Duty Appearances

		In-House Duty Appearances

		Total Duty Appearances

		Legal Advice

		Information Services

		Community Legal Education Sessions

		Youth Hotline Services



Number

Criminal Law Program

8929

31675

40604

42909

44881

87790

20833

29098

137

10181



Sheet1

						Summary of Services

						Criminal Law

		Assigned Legal Representation		In-House Legal Representation		Total Legal Representation		Assigned Duty Appearances		In-House Duty Appearances		Total Duty Appearances		Legal Advice		Information Services		Community Legal Education Sessions		Youth Hotline Services

		8,929		31,675		40,604		42,909		44,881		87,790		20,833		29,098		137		10,181

						Family Law

		Assigned Legal Representation		In-House Legal Representation		Total Legal Representation		Assigned Duty Appearances		In-House Duty Appearances		Total Duty Appearances		Legal Advice		Information Services		Community Legal Education Sessions		Alternative Dispute Resolution

		8,596		2,949		11,545		3,792		1,389		5,181		24,165		42,338		190		1,410

						Civil Law

		Assigned Legal Representation		In-House Legal Representation		Total Legal Representation		Assigned Duty Appearances		In-House Duty Appearances		Total Duty Appearances		Legal Advice		Information Services		Community Legal Education Sessions		Alternative Dispute Resolution

		382		727		1,109		6,618		11,230		17,848		19,358		60,491		62		2

						Commission Wide

		Assigned Legal Representation		In-House Legal Representation		Total Legal Representation		Assigned Duty Appearances		In-House Duty Appearances		Total Duty Appearances		Legal Advice		Information Services		Community Legal Education Sessions		Alternative Dispute Resolution		Youth Hotline Services

		17,908		35,350		53,258		53,319		57,500		110,819		64,356		131,927		389		1,412		10,181
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Chart1

		Assigned Legal Representation

		In-House Legal Representation

		Total Legal Representation

		Assigned Duty Appearances

		In-House Duty Appearances

		Total Duty Appearances

		Legal Advice

		Information Services

		Community Legal Education Sessions

		Alternative Dispute Resolution



Number

Family Law Program

8596

2949

11545

3792

1389

5181

24165

42338

190

1410



Sheet1

						Summary of Services

						Criminal Law

		Assigned Legal Representation		In-House Legal Representation		Total Legal Representation		Assigned Duty Appearances		In-House Duty Appearances		Total Duty Appearances		Legal Advice		Information Services		Community Legal Education Sessions		Youth Hotline Services

		8,929		31,675		40,604		42,909		44,881		87,790		20,833		29,098		137		10,181

						Family Law

		Assigned Legal Representation		In-House Legal Representation		Total Legal Representation		Assigned Duty Appearances		In-House Duty Appearances		Total Duty Appearances		Legal Advice		Information Services		Community Legal Education Sessions		Alternative Dispute Resolution

		8,596		2,949		11,545		3,792		1,389		5,181		24,165		42,338		190		1,410

						Civil Law

		Assigned Legal Representation		In-House Legal Representation		Total Legal Representation		Assigned Duty Appearances		In-House Duty Appearances		Total Duty Appearances		Legal Advice		Information Services		Community Legal Education Sessions		Alternative Dispute Resolution

		382		727		1,109		6,618		11,230		17,848		19,358		60,491		62		2

						Commission Wide

		Assigned Legal Representation		In-House Legal Representation		Total Legal Representation		Assigned Duty Appearances		In-House Duty Appearances		Total Duty Appearances		Legal Advice		Information Services		Community Legal Education Sessions		Alternative Dispute Resolution		Youth Hotline Services

		17,908		35,350		53,258		53,319		57,500		110,819		64,356		131,927		389		1,412		10,181
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Chart2

		Assigned Legal Representation

		In-House Legal Representation

		Total Legal Representation

		Assigned Duty Appearances

		In-House Duty Appearances

		Total Duty Appearances

		Legal Advice

		Information Services

		Community Legal Education Sessions

		Alternative Dispute Resolution



Number

Civil Law Program

382

727

1109

6618

11230

17848

19358

60491

62

2



Sheet1

						Summary of Services

						Criminal Law

		Assigned Legal Representation		In-House Legal Representation		Total Legal Representation		Assigned Duty Appearances		In-House Duty Appearances		Total Duty Appearances		Legal Advice		Information Services		Community Legal Education Sessions		Youth Hotline Services

		8,929		31,675		40,604		42,909		44,881		87,790		20,833		29,098		137		10,181

						Family Law

		Assigned Legal Representation		In-House Legal Representation		Total Legal Representation		Assigned Duty Appearances		In-House Duty Appearances		Total Duty Appearances		Legal Advice		Information Services		Community Legal Education Sessions		Alternative Dispute Resolution

		8,596		2,949		11,545		3,792		1,389		5,181		24,165		42,338		190		1,410

						Civil Law

		Assigned Legal Representation		In-House Legal Representation		Total Legal Representation		Assigned Duty Appearances		In-House Duty Appearances		Total Duty Appearances		Legal Advice		Information Services		Community Legal Education Sessions		Alternative Dispute Resolution

		382		727		1,109		6,618		11,230		17,848		19,358		60,491		62		2

						Commission Wide

		Assigned Legal Representation		In-House Legal Representation		Total Legal Representation		Assigned Duty Appearances		In-House Duty Appearances		Total Duty Appearances		Legal Advice		Information Services		Community Legal Education Sessions		Alternative Dispute Resolution		Youth Hotline Services

		17,908		35,350		53,258		53,319		57,500		110,819		64,356		131,927		389		1,412		10,181
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