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INTRODUCTION

The National Network of Women’s Legal Services (NNWLS) is pleased to have the opportunity to make a submission to this Inquiry.  We look forward to giving evidence at the Committee hearings.

We have a deep understanding of the issues faced by women throughout Australia in respect of access to justice and legal aid services.  We also understand the problems faced by staff and committees involved with providing these services.  

BACKGROUND TO NNWLS

The NNWLS comprises Women’s Legal Services, Domestic Violence Legal Services and Rural Women’s Outreach Workers.  We work side by side with the National Network of Indigenous Women’s Legal Services (NNIWLS) which comprises Indigenous Women’s Projects, independent Indigenous Women’s Legal Services and a number of Family Violence Prevention Units.

These agencies provide a wide range of services to women including legal advice, assistance and representation, support and practical assistance, counselling, community development, community legal education and legal reform.  Members of our networks use innovative methods of service delivery.

Our client base comes from capital cities, regional cities, rural towns, remote Indigenous communities and remote properties.  We work with women from diverse racial and cultural backgrounds, Indigenous women, women with disabilities and other women who encounter structural and cultural barriers in the legal system.  

RESOLUTION FROM 2003 NATIONAL CLC CONFERENCE

At each year’s conference of the National Association of Community Legal Centres (NACLC) there are meetings of the various Networks of CLCs.  The NNWLS has been meeting as a Network since 1996. 

At this year’s Network Day held in Hobart on 31 August a raft of issues confronting our members was identified.  The resolution drawn out of this day reflects these issues.  We recommend in terms of this resolution:

Recommendation 1

That Commonwealth and State governments recognise that the following services are under-resourced:

· Family Violence Prevention Units;
· Indigenous Women’s Legal Services;
· Domestic Violence Advocacy Services;
· Rural Women’s Outreach Programs;
· Women’s Legal Services;
· the National Network of Indigenous Women’s Legal Services; 
· the National Network of Women’s Legal Services.
As a result of this under-resourcing the services outlined cannot meet the demand for a range of domestic and family violence legal services and family law services and other legal needs that women facing disadvantage identify to CLCs.

Further to this, it is obvious that recruiting and retaining key personnel is harder and many services face the crisis of trying to fill legal positions.
TERMS OF REFERENCE 

The capacity of current legal aid and access to justice arrangements to meet the community need for legal assistance,

(a) including the performance of current arrangements in achieving national equity and uniform access to justice across Australia, including in outer-metropolitan, regional, rural and remote areas.


TECHNOLOGY

Technology is seen by many as a way to open up legal service provision in outer-metropolitan, regional, rural and remote areas in Australia.  However, it is not a replacement for face to face services and legal representation.  Some women will require legal representation because this is the only course which will allow them to exercise the full value of their legal rights.  This may occur in family law proceedings against a violent, abusive or uncooperative former partner.  It may also occur in situations involving issues such as sexual harassment, unfair dismissal, credit and debt, tenancy etc 

In some communities technology is a backward step because there are some regional and rural communities which were reasonably well serviced by lawyers in private practice doing legal aid work until a few years ago.  The experiences of NNWLS clearly suggest that there is a growing crisis in effective legal aid service delivery throughout RRR Australia. 

Technology does, however, allow a limited level of service to be provided to some women.  Video-conferencing, internet access and hotline advice services are ways of providing legal services to communities and groups of women who were mostly unserviced in the past such as women living in regional, rural and remote communities.  These should only be seen as complementary to other more direct forms of legal assistance.

It must be understood that some groups of women have historically been chronically marginalized in terms of access to legal services.  These include Indigenous women, non-English speaking background women, women living in rural and remote communities and women with disabilities.  For many of these women technology does not provide an appropriate vehicle.  Women who experience multiple disadvantage because of factors such as race, culture or disability will generally only feel comfortable accessing legal services when they have developed a relationship of trust with the service provider. 

Further many such women would be able to effectively access advice through technology because of poor English language skills, literacy or access to facilities.  

Between 1998 and 2002 Legal Aid Queensland (LAQ) hosted an interesting project which demonstrates both the benefits and problems with some forms of technology as a vehicle for providing legal services.  The Women’s Justice Network (WJN) was funded through Networking the Nation and developed into a network of organizations in south west Queensland working together to:

· improve access to services for people living in south west Queensland through videoconferencing and internet; and 

· enable people in this region to access legal services.

WJN established a network of conferencing sites throughout the region ‘which allow ready access for women to independent confidential legal advice from a variety of specialized services’.

Many of the benefits of WJN perhaps fall under the description of community development – training for community workers in legal issues and technology, facilitating LAQ access to local information, establishing personal contacts etc.  In the 4 years of the project 920 advices were provided – 16% to Indigenous women and 80% to women.

There were two evaluations of the project; one in 2000 and the next in 2002.  The 2000 evaluation made the following observations:

· the attitude and enthusiasm of the intermediary (the community worker based at the local site who linked the client to the service provider) is very important to success;

· increased usage was clearly associated with visits in person from solicitors from the service providers;

· regionalism  - ie. where there is a range of options women are likely to choose a regionally based service; and

· assurance of confidentiality is essential

By 2002 changes in general usage of the internet and technology by the community meant that there were more positive responses to the technological aspects, but

Only a small percentage of women indicated that their first preference would be the internet or videoconferencing to access legal services.  For the majority of women these modes of delivery for legal services were considered far less desirable, compared to using their home telephone and written correspondence.

Recommendation 2

That caution be exercised when considering expanding modes of legal service delivery through the use of technology.  Such forms of service delivery are unlikely to be the preferred option for the consumer.

LEGAL HOTLINES AND CALL CENTRES

Similar issues arise with the idea of call centres at LACs.  They provide a useful service for some people, but many will not be able to benefit from such contact.  In general the advent of call centres at LACs has been followed by increased referrals to CLCs.  Ironically if the advice to the client is that they need legal representation for court proceedings they may be referred back to the referring LAC if it is for a matter for which legal aid is available.  

Some clients will not have the skills or capacity to act on these one-off quick advices for a range of reasons – poor literacy, limited education, poor English language skills, lack of organizational skills, disability, mental health issues, lack of confidence to deal with the legal system, fear etc.

An evaluation of hotlines in the USA was conducted over the last couple of years.  It involved a survey of legal hotline users (slightly more than 2000 clients, approximately 400 each from 5 geographically and demographically diverse hotlines) followed by legal analysis of level of assistance obtained.
  The study found that:

… most clients who do not obtain a favourable resolution of their problem had either not understood the hotline’s advice correctly or had not followed it out of fear, discouragement, lack of time or similar reason.  Very few clients both understood and acted on the hotline’s advice and still failed to resolve their problem.

Many of the clients NNWLS serves are likely to be in the group failed by such hotlines.  Many of our clients live in poverty, lack confidence and have poor organizational skills.

Interestingly a small amount of follow-up appeared to enhance the clients’ experience of the service:

While the number of cases in the Study in which the hotline performed brief services on behalf of the client was small (only 4% of the whole), these cases were significantly more likely to have a favourable result.

NNWLS understands that there is a general problem retaining staff at call centres (not limited to legal call centres).  It may be that incorporating protocols for limited follow-up in some situations would improve the chances of the client obtaining a good result and also enhance worker satisfaction in this form of service delivery.  

Most members of NNWLS provide some level of telephone advice to clients, but there are systems in place to ensure internal referral and follow-up where appropriate.

(b) including the implications of current arrangements in particular types of matters, including criminal law matters, family law matters and civil law matters.

FAMILY LAW AND LEGAL AID

There are perhaps three major events which influenced changes of legal aid availability in family law in mid 1990s:

1. the decision of Re K (1994) FLC ¶92-461

2. the introduction of changes to the Family Law Act by the Family Law Reform Act 1995 which became operative on 1 July 1996; and 

3. Commonwealth cuts to legal aid funding and the subsequent insistence of the Commonwealth that its funding could only be spent on commonwealth law matters.

DECISION IN RE K – COURT APPOINTMENTS OF CHILD REPRESENTATIVES

When the Family Court appoints a child representative in any proceedings, Legal Aid bodies throughout Australia are required to arrange for and fund a solicitor to undertake that role.  In 1994 the Full Court of the Family Court made a decision which provided clear guidelines for when a child representative should be appointed.  The list was comprehensive and included cases which involved:

i. allegations of child abuse, whether physical, sexual or psychological;

ii. intractable conflict between the parents;

iii. issues of cultural or religious difference affecting the child;

iv. issues of sexual preferences regarding persons significant to the child;

v. issues of significant medical, psychiatric or psychological illness or personality disorder in relation to the child or persons significant to the child; 

vi. a child of mature years is expressing strong views with serious consequences; and 

vii. removal of the child geographically from one parent.

One effect of this decision has been to reduce the monies available from LACs to fund parents in family law proceedings.  Expenditure on child representation increased more than 20-fold in Western Australia between 1993/94 and 1995/96 and more than 14-fold in Victoria.
  A serious problem is created by this because it is the courts which appoint child representatives and this removes some control from LACs regarding their family law budgets.

In July 2003 the Family Court introduced new guidelines for child representatives.  While the fiscal impact of these guidelines is entirely unknown, their comprehensive nature could mean that child representatives are required to undertake more work in some cases.  While this may benefit children and produce better case outcomes, it will also place a further strain on legal aid budgets.  

Recommendation 3

That a separate pool of funding be established for child representation so that decisions made by the Family Court and/or Federal Magistrates Service to appoint child representatives do not impact on the availability of legal aid funds for parents in family law proceedings.
INTRODUCTION OF THE FAMILY LAW REFORM ACT

A great deal has been written about the ‘pro-contact’ culture which has developed since the introduction of the Family Law Reform Act.
  Of importance to this discussion is the extent to which those changes to the law increased the levels of litigation in family law.  Residence (formerly custody) applications rose from 11,430 in 1995-96 to 19,042 in 1997-98, an increase of 66%.  Contact (formerly access) applications went from 12,464 to 21,690, an increase of 74%, during that period.
   

It was always going to be impossible for LACs to maintain levels of availability of legal aid for family law proceedings unless increased funding was provided.  The idea of undertaking ‘legal aid impact assessments’ where proposed changes to the law are likely to have wide-ranging social effects has been mooted at various times. 

Recommendation 4

That legal aid impact assessments should be undertaken and incorporated into budgetary allocations before changes to laws with wide social application are introduced. 

COMMONWEALTH / STATE DIVIDE

In 1997, the Commonwealth Government significantly cut its funding to Legal Aid Commissions around Australia.  For example, LAQ lost $1.5 million.
  It also changed the manner in which it provided funding to state Legal Aid bodies such that Commonwealth monies could only be applied to Commonwealth law matters.  This includes matters arising under the Family Law Act and Child Support Act but does not, for example, include state court proceedings about domestic violence or de facto property settlements (generally).  State monies must be used for all state law services such as most criminal law.
 

In 1999, the Federal Government announced an extra $63 million funding for Legal Aid Commissions to be phased in over 4 years, commencing in the 2000/2001 financial year.  It is questionable whether the extra funding has had any real impact. In the first three financial years since the funding cuts were announced there was no indexation of funds and Legal Aid Commissions had to absorb these extra costs into their budgets during this period. 

For example, in terms of funding to LAQ, the extra funding allocation in 2000/2001 only restored funding to the 1996/1997 level.  By 2003/2004, the final year of the phasing in period, LAQ will receive $25.612 million from the Commonwealth.  This only represents an increase of $5.8 million dollars since 1996/1997.

The submission of Women’s Legal Service Victoria Inc describes the inequities created by the assumption that representation in criminal law proceedings is inherently necessary because of the serious potential consequences of the case than family law proceedings.  Men more frequently require legal aid for criminal law matters.  Overall, many more men than women receive grants of aid and there are fewer limitations on grants made in criminal law proceedings than family law.

It seems that the decision of the Commonwealth government to insist on two separate pools of funding has exacerbated the problems already created by the preference for funding criminal law matters.  There is no question that legal aid availability for representation in family law proceedings has diminished over the last few years.  So have the numbers of private solicitors prepared to take on legal aid family law cases.

Phase Two of the Legal Assistance Needs Project (LANP) commissioned by the Commonwealth Government was published in 1999.  The Phase ‘was planned to assist the Commonwealth in determining the areas of priority for service delivery, to be set out in the new Commonwealth/State agreements’.

A national telephone survey involving the households of 2,229 low income people was conducted to elicit information about their legal assistance needs.  Family law was the area of need for two-thirds of the respondents who required legal assistance.  Of those, 16% had experienced domestic violence.
  The stakeholder research conducted in the LANP revealed that legal aid and community legal centre (CLC) staff consider that one of the ‘major shortfalls’ is with:

matters under family law, particularly in property matters and/or when contact and/or residency issues are confounded by domestic violence.
 

COMMONWEALTH GUIDELINES

GENERAL APPLICATIONS

The Commonwealth guidelines for legal aid state, inter alia, that ‘legal assistance may be granted for applications that arise under Commonwealth law and are within a Commonwealth priority.’  They also require that an applicant satisfy the means and merits tests.

COMMONWEALTH PRIORITES

Cases about children’s arrangements in family law appear to receive a high level of priority from the Commonwealth.  Matters involving parenting plans and parenting orders are listed second, only after ‘separate representation of children’ and the guidelines contain the qualification that ‘generally, these matters [ie. the list of all family law matters] are of equal priority.

The guidelines also define ‘urgent matters’ and state that ‘the highest priority must be given to protecting the safety of a child, or a spouse, who is at risk’.
  In practice, this level of priority seems to be restricted to cases where there has been an abduction or other extreme action, where unusual risks exist.  The on-going potential for abuse in families which experienced domestic violence and/or child abuse prior to separation of the parents, does not seem to attract such priority. 

MEANS TEST

Research has recently been conducted for National Legal Aid (NLA) into the relationship between legal aid funding and self-representing litigants (SRLs) in the Family Court.  Information was collected from three registries of the Court – Melbourne, Brisbane and Canberra.  The researchers suggest that the means test no longer fulfills its function to ‘restrict eligibility for legal aid to those who cannot afford to pay for their own legal representation’.  The level at which it is currently set ‘creates a group of people who are not eligible for legal aid but who are unable to afford private representation’.

There are also some practical problems about how the means test works which can operate adversely on applicants whose assets are held in particular ways.  For example, an applicant can own a home with a significant equity and still be entitled to legal aid.  However, if the same value were held in savings or other more easily disposable assets the applicant may be excluded.  A person in the latter position may be forced to use their life savings on a legal case. 

MERIT TEST 

One of the ways by which LACs control their expenditure is by imposing a ‘merits’ test on applications for legal aid.  Although there are guidelines for these tests, they actually allow for significant exercise of discretion by legal aid grants’ officers, who, in some states, may not be a lawyer.   

The merit test has three elements:

(a) test of legal and factual merits – reasonable prospects of success
(b) the prudent self-funding litigant test; and

(c) the appropriateness of spending limited public funds
There appears to be quite a variety of approaches to the application of the merits test and the family law guidelines (described below) in family law matters by LACs around Australia.  The determining factor is whether that LACs family law funds are in surplus (as they appear to be in Victoria) or are struggling to meet demand, as perhaps they are in Queensland and Tasmania.  

The NLA research found distinct differences as to why SRLs had been refused legal aid in the three registries they studied.  It is not possible to know how other registries compare.  Of particular concern to Queensland women is that the SRLs in Brisbane “were more likely than others to cite merits as the reason for rejection of their legal aid application”.
  LAQ implements its merits test very rigorously.  

Certainly from the anecdotal information NNWLS has been able to piece together for the purposes of this submission it seems that women in some states mentioned are likely to be subjected to:

· application of the merits test – particularly the first limb;

· attendance at a legal aid early intervention conference; and

· application of the family law guidelines.

Women who are otherwise eligible for legal aid are excluded from grants of aid through this approach.  Queensland, NSW, ACT, Tasmania and WA all seem to use conferencing processes quite extensively.  

In Victoria there is no conference program yet and clients are usually only excluded from legal aid because they are financially ineligible or their matters falls fully outside the guidelines.  This is in line with the NLA research.

Application of Merits Test

In states where the merits test is applied stringently it seems that the ‘pro-contact’ culture discussed previously contributes to refusal decisions.  A woman who has lived with domestic violence fears her former partner and knows his capacity for abuse.  Many such women hold genuine concerns about the safety of their children on contact visits, whether or not the father has been directly violent towards the children.  However, if a mother applies for legal aid for family law proceedings and wishes to limit the father’s contact with the children she may well be refused legal aid under the merits test because the grants officer has been influenced by the pro-contact culture.  In other words, the LAC will make the decision that the father is likely to be granted more ‘generous’ contact by the Family Court and refuse legal aid to the mother.  

This makes legal aid the gatekeeper to the Family Court and restricts the development of case law regarding contact and domestic violence.  Women are then caught in a ‘catch 22’.  Bargaining in the shadow of the law is a very dark experience if the law is not given a chance to change over time.

The merit test is particularly problematic for women who are already disadvantaged in the system because they can appear to have poor prospects of success.  Women with intellectual disabilities, Indigenous women and NESB women are prone to be refused legal aid on the basis of merit.  

In an excellent paper presented at the National Conference of Community Legal Centres in 2001 the solicitors employed at the Aboriginal and Torres Strait Islander Women’s Legal and Advocacy Service (ATSIWLAS) in Brisbane explored the problems their clients (mothers) faced in the family law system when confronted by a non-indigenous father.
  The recommendations in the paper (adapted for an Australia wide approach) included:

· specialized legal aid grants officers to process applications by Indigenous clients;

· priority legal aid funding for Indigenous women in family law matters;

· implementation of more culturally appropriate procedures for legal aid conferencing; and

· cross-cultural training of all professionals dealing with residence and contact issues, but particularly family report writers, child representatives and solicitors in private practice doing legal aid family law

The paper makes the critical point that the legal aid merit test provides no scope to challenge the existing law.  Clients who look like obvious ‘winners’ in the legal arena are funded and the clients who have difficult cases which may develop precedents around issues such as cross-cultural relationships are left to represent themselves.  This clearly has short term devastating consequences for the individual clients (and their children) as well as long term consequences for jurisprudence in family law.

It is interesting that in recent years the United Kingdom has developed very interesting case law about the relevance of domestic violence to contact being exercised by that abusive partner.
  The UK legislation discussed in this case is the Children Act upon which our 1995-96 reforms were based.  For some reason this decision does not appear to have influenced jurisprudence in Australia.  This may partly be explained by the difficulties of obtaining a grant of aid where the only issue in dispute is the amount and nature of contact.

Where women allege child abuse as a reason to limit contact but are unable to prove this they are also likely to be refused legal aid.  Unfortunately throughout Australia the state based child protection authorities seem to withdraw from intervention in families once family law proceedings arise.  This increases the difficulties for women to prove the abuse.   Research published by the NSW Women’s Legal Resources Centre describes the problem:

DOCS often relinquishes its duty of care to the child as it is presumed that further investigation and steps to protect the child will take place in the Family Court.  It therefore becomes the responsibility of that non-offending parent to safeguard the ongoing protection of their child.

Women face problems proving their allegations of abuse just to obtain a grant of aid.  They need the legal aid to get the documents they require to prove the abuse.  Yet another ‘catch 22’.  

Ironically, despite the withdrawal of child protection services just when some of our clients need them, the Women’s Law Centre in Western Australia has noted that more women seem to be denied legal aid in child protection proceedings initiated by the state.  Again this is a new tier of decision-making by a grants officer at an LAC at a crucial stage in a case.  For many women involved in child protection proceedings this is an effective denial of natural justice because they do not have the capacity to self-represent.  

Appeals’ process within LACs

All LACs have processes by which applicants can request a review of a decision to refuse a grant of aid.  In some LACs it appears that applicants have reasonable prospects of a different decision after review, while others are less likely to alter the original decision.

For example, the Legal Aid Commission (ACT) Annual Report for 2001-2002 shows that 155 applications were reconsidered and of those 38 were varied (about 25%) and of the 21 decisions reviewed 5 were varied (24%).
   But ACT Women’s Legal Centre notes that the standard letters sent from the LAC which advise of the right to appeal are not very clear or inviting.  Many clients either do not understand the letter or have no real expectation that an appeal may change the outcome for them.

Applicants are often required to provide further information or detail before the reconsideration but many clients would not have the ability to distil the critical additional information.  It is important that applicants be given clear advice as to any further information required and where they can obtain assistance in providing the information.

Applicants who are refused should be sent individual letters explaining why and outlining what additional information that applicant would have to provide to have prospects on reconsideration. 

Recommendation 5

LAC appeals’ processes should be carefully explained to applicants at the outset of their application.  Further, letters advising of refusal should contain clear information about the right to appeal in simple language and describe ways in which the applicant can obtain assistance in lodging an appeal.

Application Forms

A number of WLSs have raised issues regarding the complexity of legal aid application forms.  Unfortunately there is a large amount of demographic and personal information LACs will require.  Further, they need detailed information amount the legal proceedings so that the merit test can be applied.

For Indigenous applicants, applicants of non-English speaking backgrounds, poorly educated applicants and others the forms are dense, intensely personal and difficult to complete.  Applicants who complete their own forms are also disadvantaged by not knowing the detail of the Commonwealth guidelines and priorities for family law.

FAMILY LAW GUIDELINES 

The Commonwealth guidelines for legal aid contain special provisions for applications for family law matters.  These cover a range of issues including the nature and subject area of the dispute as well as the process to be followed.  In respect of parenting orders the guidelines start with the following provision: 

Application for parenting order

Legal assistance may be granted for an application for parenting orders if:

(a) there is a dispute about a substantial issue; and

(b) either:

i. recent PDR processes have not resolved the dispute, or the other party has refused or failed to attend PDR processes on the issue; or

ii. PDR processes are impractical or inappropriate

It is clear from members of NNWLS around Australia that there are serious problems with the availability of legal aid for representation in family law proceedings.  Current data on self-representation in the Family Court indicates that nearly half of the litigants are self-represented ‘at some stage during their case’.
  

The research commissioned by NLA to “examine the relationship between the limited availability of legal aid funds for family law matters and the phenomenon of self-representing litigants in the Family Court” concluded that:
… there is an extensive relationship between the unavailability of legal aid and self-representation in the Family Court.  That relationship is found not just in legal aid rejections or terminations, but also in non-applications for legal aid.  [The results] also show that in some cases, litigants may appear unrepresented even while holding a grant of legal aid.

Magellan Project at the Family Court

Between 1998 and 2000 the Family Court at Melbourne conducted Project Magellan.  This was a pilot of a ‘new specialized case management program for residence and contact disputes where child abuse allegations were involved’.

The evaluation of the project shows it to have been very successful:

· cases were resolved earlier in the legal process;

· cost of cases fell for both the Family Court and Victoria Legal Aid;

· the number of children suffering extreme emotional distress fell;

· legal practitioner satisfaction with the project was high; and

· most of the parents involved expressed a high level of satisfaction.

The task of comparing the costs to legal aid of Magellan was complex, but it seems that the Magellan cases cost approximately half the amount of a comparative group of 20 cases.

Due to the success of the Magellan project it is now being rolled out across Australia.  The NNWLS commends this initiative of the Family Court.  It will be vital to continue evaluations of the project in different registries to determine the impact of local family law culture and processes.  NNWLS is also interested in project Columbus which is being conducted at the Family Court in Western Australia.  This project includes cases where there are allegations of family violence.  The evaluation of this project will be essential to consider in terms of future policy development.
DISPUTE ABOUT A SUBSTANTIVE ISSUE

The requirement that there be a dispute about a substantive issue would seem to be reasonable and ungendered but this is not the case and many women are refused grants of aid because LACs do not perceive their situation to fall into this category.  Examples of how this can occur include:

· the children are already residing with the mother but she is concerned to send them on contact visits without a formal order in place;

· but if the mother starts sending the children on informal contact visits it may be even harder to show a substantial dispute; or

· the father wants ‘standard’ contact (eg.every second weekend and half the school holidays etc) or a bit more and the mother considers this to be too much, perhaps because of violence, the ages of the children, the father’s lack of involvement in the children’s lives to date or other individual circumstances.

The reality is that these are precisely the circumstances in which many women seek legal aid to go to court.  Many women who have experienced domestic violence at the hands of their former partner often seek a formalized contact regime or limited contact arrangements but they may not get past the first hurdle.

Ironically, when such cases arise and the women do not get a grant of aid this sometimes leads to problems occurring with informal contact arrangements as the women lose confidence in the safety of the children.  If a mother then starts to refuse contact altogether and the father applies for a grant of aid, he is likely to be successful because his position will be seen as giving rise to a substantive dispute – a parent who is not getting contact with their children.  The gendered nature of legal aid decision-making needs to be better researched and understood.

Case Study

A WLS has recently provided advice to a woman (say Cathy) who has something close to a shared care arrangement in place – but in inappropriate circumstances.  The subject child is a boy, Tom, aged 8. (Cathy also has a 3 year old daughter who resides with her and sees her father every second weekend.)

The current arrangement is that Tom lives with Cathy for 9 nights per fortnight and his father (Greg) for 5 nights.  The fortnightly pattern is as follows:

· Greg takes Tom to school on the first Monday;

· Cathy collects him from school that day  and Tom lives with her until he is dropped at school on the Wednesday;

· Greg collects Tom from school that day and Tom stays overnight;

· On Thursday Cathy collects him again and then Tom gets to stay with her through the weekend and until the next Thursday morning when she takes him to school;

· Greg collects him that afternoon and Tom spends until Monday morning with his father when we return to the beginning

Cathy is not very well educated but the family report which has been prepared is very positive about her parenting skills.  She is very child-focussed.  

There are mutual domestic violence orders in place since there was a ‘blow-up’ outside the school at the time of a change-over.  

Cathy wants the arrangements to be changed to blocks of time so that Tom is not dragged around so much in the week with the overnight stay with Greg.  He is exhibiting some behavioural problems.  She proposes that Greg have a block of 5 days every fortnight from Wednesday to Monday or Thursday to Tuesday because she believes this will be better for Tom.   The family report writer agrees.  Greg wants 7 days per fortnight plus sole parental responsibility.  He claims that Cathy is incapable of making decisions.

Cathy has been unable to obtain legal aid for the impending trial because LAQ considers that “there is not a substantial dispute” – one of the prerequisites to obtaining legal aid for a parenting case.

This is very concerning because, in fact, the differences between Cathy’s and Greg’s proposals are very different for Tom.  Further, if any idea of shared parenting enters the legislation as a result of the current Inquiry into Shared Parenting it will be very important for LACs to acknowledge the differences for children of the various proposals parents may put forward.

Recommendation 6

The application of the merit test and the commonwealth family law guidelines leads to gendered decision-making at legal aid.  NNWLS recommends national research into gendered nature of legal aid decision-making with a view to formulating new guidelines which will not discriminate against the circumstances of women.

Legal Aid Refusals

In terms of understanding legal aid decision-making, LAQ conducted interesting reserahc in 1998 on women who had been refused legal aid.  The purpose of the review was:

 to assist LAQ in understanding community need and demand for legal assistance and the extent to which the community and the legal profession were informed about Legal aid Policies and Guidelines.

An early summary of the project provides insight into the profile of a “typical family law applicant who has been refused [legal aid]:

· female

· aged between 30-39

· living outside Brisbane

· will have applied for either residence or contact proceedings

· will have been refused on initial application

· most likely ground for refusal – lack of substantial dispute in a residence proceeding

The paper explains that ‘this outcome reflects LAQ’s changing policies in relation to budget control.  Applications and refusals rates are therefore not determinants of community need or demand but instead reflect legal aid availability’.

The project then conducted a detailed review of a random selection of family law refusals at two offices; Brisbane (300 files) and Maroochydore (239 files).  An analysis of the background issues on the files was complied and this was correlated with the reasons given for refusal of aid.  Below is a table which provides some of the results of this analysis. 

Links between background issues and most commonly applied refusal clauses in Brisbane

	Background issues
	Residence parent denying contact*
	No substantial dispute as to residence**
	No reasonable prospects of success
	No genuine and substantial dispute

	Child abuse allegations
	7
	8
	8
	5

	Domestic violence 
	35
	25
	8
	7

	Desire to formal arrangements
	43
	40
	13
	23

	Contact stopped
	17
	8
	8
	5


* Aid may not be granted to a custodial parent who is denying contact unless independent evidence can be provided to show that there is good reasons for so doing.

** Aid is not normally provided for residence proceedings unless there is a substantial dispute between the parties as to residence.

It is clear from the background issues on these files that many involve domestic violence and mothers who are afraid to send their children on contact visits at all or at least without formal orders in place.  In fact, those refused aid would seem to be the members of the community for whom the legal aid system was devised.  Of course, those who obtained legal aid at that time would have very similar profiles to those who were refused!  The reality is that if there is not enough money to go around, screening policies will be developed to exclude some applicants and this will have serious consequences for those applicants and potentially their families.

NNWLS has referred to this research because we believe it is essential to understand who is being excluded under current policies before new policies can be formulated.  The internal research of LAQ is an unsurprising forerunner to the NLA research at the Family Court 4 years later.  

According to the Commonwealth Guidelines family law cases involving children are ‘priority matters’.  Further under the heading ‘urgent matters’ the guidelines state that:

Protecting the safety of a child or a spouse who is at risk is to be accorded the highest priority in making grants of aid in Family Law

However, these seem to be the very cases excluded from grants of aid. 

Recommendation 7

That research should be conducted throughout Australia identifying which applicants for legal aid are refused grants of aid.  Such research should be part of the information used in the formulation of new legal aid guidelines.

CONFERENCING PROCESSES

A number of LACs now seem to require parties to attend a family law conference as an almost mandatory first step in obtaining legal aid.  Concerns have been specifically expressed in NSW, Tasmania, ACT, WA and Queensland.  

As NNWLS understands, the conferencing program at LACs is funded separately by the Commonwealth government so commissions have specific targets to reach in respect of conferences arranged and held and settlements reached.  NNWLS acknowledges the benefits of keeping some families out of court and giving some parents the best opportunity to reach agreement on parenting arrangements after separation.  However, many of the clients we see are very worried about negotiating with their former partner even in the moderately formal atmosphere of a legal aid conference.

All LACs which conference have policies which allow clients to be excused from the necessity to conference where there is a history of domestic violence, but the experience of NNWLS is that this rarely happens.  It is more likely that ‘shuttle’ conferencing will be arranged.  There is very strong pressure placed on parties to compromise at conferences and many women advise WLSs that they found it impossible to raise the history of domestic violence at the conference itself or that the relevant of any domestic violence was minimised.  Therefore it is not taken into account in devising the arrangements for the children.

The fact that family violence is listed in the Family Law Act as a factor the Court must take into account when making decisions about parenting
 seems to have little relevance at some legal aid conferences.  However, processes aimed at early resolution of disputes should not cast out law reform advances intended to benefit children.  

Many of the clients assisted by members of the NNWLS are precisely the women who should be excluded from conferencing programs but it is not our experience that our clients are clearly given the choice to opt out.  In fact, some women first consult a WLS after attending a legal aid conference.

The conference is generally chaired by a lawyer, often an in-house lawyer from legal aid.  After the conference the chairperson provides a report to the LAC about the conference and make recommendations about future funding for the parties.  This is a very difficult aspect for many of our clients.  Those who are perceived to have been uncompromising in their determination to protect their children may well find that they receive no further grant of aid.  The official refusal basis will probably be ‘no reasonable prospects of success’.  This is because the conference chair is influenced by the pro-contact culture and believes that it is not possible for a mother to offer limited contact unless she has strong proof of child abuse.  Obviously it is difficult to have substantiated evidence of abuse at the very beginning of a legal process.  A history of domestic violence seems to be accorded limited relevance.

Conferencing is very different from traditional mediation which must be voluntary and not qualified by serious consequences if the parties fail to agree.  

Some concerns about the conferencing process are:

· Clients are very rarely excluded despite policies to exclude domestic violence survivors;

· There is no clearly defined path for a client who is excluded from conferencing ie.  this does not mean that the client would automatically receive a grant of aid. 

· The conference is used as part of merit test but what is really assessed is the attitude of client towards father and contact arrangements

· In some LACs, conferences are allocated when the situation is urgent (eg. hold-over of a child after contact).  They should not replace appropriate recovery proceedings.  It is arguable that in some states it is probably harder to get a grant of aid to apply for a recovery order, than it is to get a recovery order from the Family Court when there has been an infringement of residence.

· Some fathers use an application to legal aid as a strategy to buy time with the children and allow some ‘status quo’ with them to develop.  Status quo is a very important part of judicial decision-making at interim parenting cases as the case law encourages children to be left with the parent with whom they are residing at the time.  A father may intentionally apply to legal aid, attend the conference and then refuse to settle.  The mother has lost weeks by the time she can bring the matter to court.  Ironically as the father’s status quo lengthens, the mother is at increasing risk of not getting a grant of aid on the basis of merit. 

· The pro-contact culture is present.  This is exacerbated by the fact that women feel unable to raise the history of domestic violence in a conference.  There is a subtle (or not so subtle) undertone that raising such matters is not conducive to settling.  This attitude is often discernible in the conference chair and even the private solicitor representing the mother who may be concerned about her prospects of later obtaining a grant of aid to litigate.

· The mothers usually have no evidence about abuse because there has been no case yet.  The preparation time given to solicitors for conferences assumes a lengthy interview with the client, but not proofing of potential witnesses or obtaining reports.  

· The best interests of children are not paramount – reaching an agreement between the parents is

· Some of the agreements reached are unsafe and unworkable and lead to contraventions and lengthy legal disputes in some families
· The privacy of conferences renders it impossible to compare the outcomes with judicially decided cases.
  This means that there is no research to indicate whether children fare better through consent orders arrived at in legal aid conferences, judicially imposed orders or other methods of resolution.  

Many women agree to ‘consent’ orders at the conference because they are told they will not be funded to trial.  These orders are then filed at the court and have the full force and authority of a judicially imposed order.  Where domestic violence is present but has not been explored, the orders often contain quite unsafe and unworkable terms.  But if a mother becomes distressed about her own safety or that of her children and fails to comply with the order, it will be open to the father to bring contravention proceedings.  Where there is a clear breach of a court order, the father may well obtain a grant of aid if he is financially eligible.

Some LACs have developed policies and procedures for screening clients before conferencing
 and for conducting conferences where there has been violence, but there appears to be no uniformity throughout Australia.  Further, there do not seem to be clear protocols to direct decision-making in respect of clients who are excused from the need to participate in a conference.

The Report of the Family Law Pathways Advisory Group is generally in favour of keeping people out of court and promoting PDR processes.  However, it recognized the current lack of a clear pathway for parties excluded from PDR in recommendation 18.3:

That, in cases of family violence and child abuse, where primary dispute resolution is not appropriate, processes be developed to expedite access to a court determination.

Recommendation 8

That clear guidelines be developed in respect of grants of aid for clients who are excused from the need to attend an early intervention conference at an LAC because of violence or other inequality of bargaining power.

Not Real Consent

The NLA research on SRLs in the Family Court revealed concerning information about legal aid conferences.  Due to an error in data collection the relevant question was only asked of SRLs at the Brisbane registry, but it provides insight into the durability and appropriateness of some orders agreed to at legal aid conferencing in Queensland.  Sixty percent of the SRLs interviewed had been to a legal aid conference. 

Consent orders are also reached by negotiation through solicitors and discussion at the court on the day of proceedings.

Rhoades’ research into contact enforcement cases exemplifies the problems of some ‘consent’ orders.  She analysed 100 files in which an enforcement application was filed in 1999.  The overwhelming majority of applications were to enforce consent orders (n=88).  Despite the fact that the most common problem was the resident parent’s concerns about domestic violence (n=55), 50 of the orders had been made by consent.  In other words, even though women may be worried about domestic violence, they still consent to the violent partner having contact.  In 32 of the cases involving domestic violence the enforcement proceedings ultimately led to ‘more restrictive contact arrangements’ being imposed in the father.
 

Rather than being a costs saving measure, conferences which give rise to inappropriate consent orders can be the start of lengthy and intractable family law proceedings. 
Recommendation 9

That research be undertaken into agreements reached at legal aid conferences.  Such research should examine their durability and appropriateness and endeavour to compare those orders against a control group of judicially determined cases.  

Applications to discharge or vary orders
It is not easy to obtain a grant of aid to vary an order which has been made – whether it is a consent order lodged after a legal aid conference or an order made by a judge after a trial.   According to the Commonwealth guidelines there must be:

· a ‘material change in circumstances’ since the parenting order was made;

· a dispute about a substantial issue; and

· the usual rules about PDR processes

Some LACs apply a rule that a party cannot re-litigate within 2 years of a matter being resolved.

Case study

A WLS is providing advise to a young woman who had a baby to a former partner a few months ago.  He tried to get her to sign legal documents while she was still in hospital and threatened that she would not see her baby if she didn’t agree.  In the end the father took the child to his parents’ home after discharge.  

The mother got legal aid for a conference but at the last minute the father did not attend.  The mother understood from legal aid  that there was now nothing she could do [although she should have been immediately eligible for a grant of aid to start proceedings at that point].  

The father subsequently got the mother to sign consent orders giving him sole parental responsibility (ie. long term decision-making) and residence of the baby and giving the mother contact one night per fortnight.

The mother is very unhappy about the arrangements.  She feels excluded from her baby’s life and has no opportunity to really be a new mother.  She went back to legal aid but has been excluded by the two year rule.  The “baby” will be 3 years old by the time the mother could get into court under legal aid guidelines.

The mother is now planning to self-represent and has put forward a shared parenting arrangement for the baby.

Practical problems also arise in cases where many ‘specific issues’ orders have been detailing arrangements for the children.  If one or some of them become unworkable or impractical for a legal aid client there may be nothing they can do to change things.  

NNWLS is concerned that current legal aid policies tend to leave parties unrepresented or under represented at early stages of their proceedings – often when critical legal and strategic decisions are made.  Then when the situation has become unworkable and the parties are locked in traumatic litigation, aid is granted for along the road to a contested trial.  We believe that funding some clients for court proceedings early may be a preferable course to take.  This would enable the preparation of a meaningful affidavit of evidence in chief and perhaps the subpoenaing of critical independent material.

COSTS MANAGEMENT 

The Commonwealth Guidelines also establish costs management practices which ‘cap’ expenditure per parent at $10,000 and per child representative at $15,000.  This includes outlays such as counsel’s fees, expert reports and most other disbursements.  

Although understandable as a fiscal strategy and a way to facilitate the sharing of legal aid resources amongst the maximum number of people, at an individual level for a client of legal aid, such a policy flies in the face of good legal practice.  Due to the costs of interim and interlocutory proceedings which often occur in family law matters women often come to WLSs just prior to their final hearing because they have reached their cap and cannot get legal representation.

In fact, the legal aid caps are well known to men’s rights groups and family lawyers generally and are intentionally used as a strategy by some self-representing men and some lawyers representing privately funded parties.

Recently legal aid family law fees for the private profession were increased slightly.  This rise was a sweetener to the remaining practitioners in the legal aid system in an attempt to stem the exodus of private firms prepared to do legal aid work.  However, as the cap was not extended proportionately, for individual clients this means that the cap will be reached a bit sooner now.

Again the contrast with criminal law provides insight into the gendered and indirectly discriminatory practices at play.  Funding concerns only arise at the dizzy heights of $40,000 in criminal law trials and the Commonwealth has established an ‘expensive cases fund’:

… to assist Commissions to cater for high, one-off costs associated with criminal cases, particularly where potential stays of Commonwealth criminal prosecutions may be granted under the High Court’s decision in Dietrich’s Case

STAGE OF MATTER FUNDING

The costs management process is further assisted by stage of matter funding.  This provides that cases are only funded stage by stage and clients’ cases are continuously assessed against the merit criteria.  

Case Study 

Ms X had left the family home in 2000 and sought accommodation at a Women's Refuge.  She had residence of the three children of the marriage until mid-2001 when the Husband applied for residence.  

Ms X had been granted legal aid for the proceedings and the parties were unable to resolve the matter.  As such, it proceeded to trial.  Approximately mid-way through the trial, however the legal aid ‘cap’ was exceeded and Ms X's private solicitors ceased acting.  Her Counsel also ceased to act.  As a result, she was left to cross-examine witnesses (including expert witnesses) on her own.  She was also required to make submissions on her own behalf in a case that involved complex questions of fact, including allegations of, among other things, parental alienation syndrome.  She was unsuccessful in her application to maintain residence.  Orders were consequently made in the Family Court for the father to have residence of the children and the mother to have contact.

An unfavourable family or other expert report can mean the termination of a grant of aid for some clients.  In other cases where the parties are involved in on-going disputation legal aid may also be terminated.  For example, if an interim order grants overnight contact to the father but the mother is convinced that the children are not safe during these visits and ceases contact, her grant of aid would be at risk.  The mother may instruct that the children return distressed.  They may take days to settle.  They may experience nightmares and sleep disturbance and may exhibit poor behaviour at school for the first days after contact.  Some mothers report that their children have made disclosures of possible sexual abuse other report the children describing generally neglectful conduct by the fathers.

Again, women are caught in a ‘catch 22’.  If they respond intuitively to the concerns about their children and stop contact they are liable to be labelled uncooperative mothers and may even be accused of ‘parental alienation’ – a favourite claim of the men’s rights groups against mothers.  A mother may be perceived as a residence parent unlikely to facilitate an on-going relationship with the contact parent.  This offends against the pro-contact culture and may lead to withdrawal of the grant of aid.  On the other hand, if the mother continues contact she will have grave difficulties having her concerns believed later in a hearing because she will appear to have failed respond at the time.  Her credibility is immediately in question.

It is unthinkable that similar polices would be implemented in criminal law cases.  It would mean that a lengthy committal risked aid for the trial.  The strength of evidence against the accused would influence the decision to grant aid initially and, if a particularly adverse piece of evidence came to light before the trial, the accused may have his/her funding terminated.  

T AND S

In 2001 the Women’s Legal Service in Brisbane took a case on appeal to the Full Court of the Family Court.  The mother had been refused legal aid because a child representative had been appointed and, therefore, it was considered that the best interests of the child would be safeguarded.  It was a practice of LAQ to refuse aid in cases where ‘merit’ was questionable and there was a child representative.  The mother alleged domestic violence at the hands of the father.

The mother represented herself through most of a 5 day trial.  She had to deal with subpoenaed material, objections to affidavit material and changing trial plans.  She had to cross-examine the father and various expert witnesses who had made adverse findings against her.  She never managed to comprehensively tell her story and describe the violence she had experienced.

It also became clear that as an SRL she has struggled with a range of practical problems doing the preparation for the trial:

· lack of access to a computer, printer, photocopier and fax;

· physical distance from the Family Court – the mother lived in a small rural town nearly 400 kms from Brisbane; and

· lack of understanding of the rules of evidence – inability to distil what was imperative for the court to know and what was ancillary.

 The appeal was successful and the Chief Justice delivered some ‘additional reasons’ in which he said:

( this case highlights a serious problem affecting the administration of justice in family law proceedings.  ( as also occurs on occasion in the area of criminal law, women who have suffered serious domestic violence may be unable to present their cases unaided in family law proceedings.  The present legal aid system does not appear to be able to cope with these problems.

He commented that the case ‘suggests the need for a re-think by Government and legal aid authorities as to the sort of cases in which legal aid should be granted’.

National Legal Aid Policy Implications of T and S

National Legal Aid has been considering the policy implications of this case.  There are many issues raised which touch on legal aid policy, its implementation and the problems under-funding create.  The case also examined the role and responsibilities of other players in the system, including child representatives and family report writers. 

In a discussion paper prepared by National Legal Aid a big question is asked – ie. the extent to which a person’s capacity to self-represent should be taken into account when determining whether or not a grant of aid should be made.  The paper makes, inter alia, the following recommendations:

1. That the national legal aid application form to be reviewed … to ensure domestic violence issues and other special circumstances related to the applicant are addressed. This review should take into account questionnaires now being used by the Queensland and Western Australian Legal Aid Commissions to assess intake into legal aid conferencing programs.

2. That … NLA … consider ways to ensure that all Commission staff and private practitioners involved in preparing and assessing applications for legal aid are aware of and sensitive to issues relating to domestic violence, taking into account PDR intake training which is about to be provided to Commission representatives and Best Practice guidelines for Lawyers working with clients who have experienced violence which have been implemented by the Queensland Legal Aid Commission.

3. That the Commonwealth AG’s Department support the NLA submission to amend the Commonwealth guidelines to allow grants of aid to be provided to practitioners to “investigate and report” where domestic violence is an issue in a particular case and to advise the Commission of these issues.

4. That [NLA] look at the guidelines to consider the ability of particular litigants to self-represent as a factor in considering the merit of the application. 

5. That the Commonwealth AG’s Department allow the guidelines to be amended to increase funding caps and include consideration of the ability of an applicant to self-represent in considering whether the funding caps should be exceeded.

6. That where Commissions reject aid on the basis of inadequate funding, that this reason should be provided to the unsuccessful applicant.

7. That NLA conduct research into the link between the number of self-represented litigants in the Family Court and their inability to obtain grants of legal aid.

8. Provided that funds are not taken from existing legal aid services, NLA, in conjunction with the Family Court, FMS and other agencies involved in the family law system, explore ways that services can be provided to self-represented litigants by Commissions short of a grant of legal aid for representation.

9. That educational training programs should be implemented for all personnel involved in the Family Court, Federal Magistrates Service and State/Territory Magistrates Courts, including judges and magistrates.

10. That the Family Court, FMS and State Magistrates Court revisit the obligations of the Court when dealing with self-represented litigants suffering particular disabilities or when allegations of domestic violence are raised.

11. That the role of the Child Representative in matters involving a self-represented litigant should be addressed by all agencies involved in the Family Law system to reduce the conflict between, on the one hand, remaining neutral and on the other, providing assistance to the Court by ensuring all issues are addressed.

12. That the above issue be emphasised in training of Child Representatives.

13. That the Family Court take account of legal aid funding caps when making case management decisions such as whether or not to allow additional court events prior to trial.

14.  That the Family Court rules or legislation be amended to allow a discrete preliminary application to be made to ensure that unmeritorious applications are not entertained and to ensure adequate trial management.

15. That the Family Court should be more active in making anticipatory costs orders in favour of the child representatives.

16.  That NLA explore with the Family Court avenues for dealing with the effect on legal aid funds of vexatious litigants.

17. That NLA should consider Legal Aid Queensland’s standards regarding health professionals who prepare family reports with a view to implementing them nationally.

18. That NLA should hold discussions with the AMA to explore how to ensure that private medical practitioners comply with appropriate competency standards relating to domestic violence.

19. That the Commonwealth Government consider extending the Commonwealth guidelines to allow Commissions to use Commonwealth funding to provide legal assistance in State matters related to family law matters, for example, domestic violence and child welfare matters.

20. That the Commonwealth government coordinate a system wide approach to dealing with problems presented by self-represented litigants in the family law area. 

Recommendation 10

NNWLS generally endorses these recommendations and encourages NLA to follow through with broad consultation with a view to implementation.  Individual members of NNWLS would wish to work with their respective state or territory commissions to ensure appropriate policies are developed in each location.

PROPERTY DISPUTES

Legal aid for property disputes is extremely limited.  In summary the commonwealth guidelines provide that legal aid can be granted for a property dispute where:

· the separation is final

· the applicant is likely to maintain the marital home and –

· is unable to borrow both the buy-out of the party and the legal costs; 

· the applicant’s equity is les than $1000,000; and

· legal assistance has been granted for other family law matters;

or

· the dispute relates to preservation of assets or deferred benefit funds (eg. superannuation)

This is very limited and means that many women simply do not exercise their rights in regards to property after separation.

Research into spousal violence and property divisions after separation shows that:

 women who reported experiencing severe abuse were around three times as likely as women who reported no physical abuse to indicate receipt of less than a 40% share of the property.

These findings were particularly concerning given that almost half the women were unemployed at the time of separation, more than half had spent significant time out of the workforce during the marriage and almost all had primary responsibility for dependent children.

Interestingly the study also found that women who had experienced moderate abuse received similar shares of the assets as women who had experienced no abuse.  This seemed to be because many of those women had sought legal intervention in their arrangements rather than opting for private agreements.
  This suggests the importance of legal advice and representation for women who have experienced violence in terms of family law proceedings.

There also seems to be uncertainty regarding de facto property matters.  At present they fall under state funding and funding is generally disallowed because they are seen as civil disputes.  If there is a general referral of powers to the Commonwealth in respect or property disputes it is to be hoped that legal aid funding will be available so that property entitlements can be pursued.

FAMILY LAW, LEGAL AID AND PRIVATE PRACTITIONERS

It seems from WLSs around Australia that there is a looming crisis in terms of private solicitors prepared to do legal aid work.  

Some states now use a ‘preferred supplier’ model whereby an exclusive panel of legal aid providers is created.  Lawyers in these schemes self assess the merit of their client’s cases and an auditing process is used to monitor decision-making.  This streamlines administrative processes for Legal Aid, but many practitioners do not like the rules which come with these arrangements and many opt out of legal aid service provision.  

Other states continue an open policy with private practitioners but the numbers are dwindling under that system too.  And some LACs seem to have adopted a hybrid system whereby some practitioners choose the benefits of being within the fold but others stil do some legal aid work.  

Most members of NNWLS report difficulties finding private lawyers to do legal aid family law work.  There is also a phenomenon of such work being given to inexperienced solicitors where the firms continue to take on this kind of work.

In rural and remote communities there may be no legal aid provider for 100s (or even 1,000s) of kilometers.  Further, conflict situations arise in small communities.  If there is one legal aid solicitor in town, once one party to a relationship has consulted that lawyer the other party is excluded.  WLSs are told by clients that some men intentionally seek advice from all lawyers in small towns thereby making it more difficult for their former partners to obtain advice.  It is yet another ruthless strategy used by aggressive men which is facilitated by the lack of access to legal aid for women.

The major loss of private practitioners probably occurred when the funding cuts bit into legal aid in 1997.  There is no question that more and more practitioners are leaving and few new firms are signing on.

Recommendation 11

It is imperative that private solicitors be encouraged to continue to do legal aid work.  Some of those who have discontinued the work should be encouraged to return and new firms must be fostered.  This may require collaborative work between LACs, State Law Societies, local family law practitioner groups and CLCs.

FAMILY LAW AND SRLs

Some members of the NNWLS find themselves allocating a large portion of their resources to assisting women to represent themselves in family law proceedings.  Looking with an ironic eye, one can see the SRL ‘industry’ starting to blossom through the cracks in the current system.  It presents a whole new way of delivering legal services by a new group of players – but most are funded from the same Commonwealth funds.

On this note a recent paper from the Director of the Centre for Law and Social Policy in the USA refers to the ‘Self-help Practitioners Resource Center’.  Apparently the term ‘self-help practitioner’ is not an oxymoron and this developing centre is intended to provide ‘resource materials for self-help program managers’.

NNWLS believes that there is no truly effective substitute for legal representation, particularly in family law proceedings where there are allegations of domestic violence and/or child abuse.  Care must be taken with the establishment and development of complex SRL programs.  Although they appear to be needed, it would be unfortunate if it were later ascertained that the cost of SRL services had become similar to the cost of providing legal representation.  

However, accepting that SRLs are now part of the family law landscape it is necessary to consider what services can be provided to best meet their needs.  It is clear that one-off advices on advice lines are not of much assistance to SRLs.  The evaluation of call-centres in the USA referred to earlier found that:

… cases in which the hotline provided advice on dealing directly with a landlord, creditor, ex-spouse or partner, or other private party, were much more likely to have a successful outcome than cases in which clients where advised about representing themselves in court …

WLSs which take on the work of assisting SRLs know how intensive and time-consuming the work is.  It is not enough to give a client a self-help kit or refer them to the Family Court website.  There is a need to provide on-going legal and strategic advice.

Research into SRL schemes in other jurisdictions shows the level of sophistication which can evolve.  California’s scheme is overseen by the Judicial Council, the decision-making body of the state court system.  The Council administers the Office of the Family Law Facilitator – court based offices staffed by lawyers.  The facilitators ‘guide litigants through procedures related to’ family law matters.

The statute under which the program was created allows the facilitators to provide services to both parties and represent neither.  No lawyer-client relationship is established.  There are guidelines for the operation of the program which provide a framework for ‘this new ethical paradigm’.

In Ontario, Canada, Legal Aid implemented the ‘Family Law Expended Counsel Pilot Projects’.  These were designed to operate differently from traditional approaches to working with SRLs; in particular, the new model emphasized advancing towards resolution.
  

The salient features of the Canadian model are:

· the capacity to create and carry client files;

· the ability to provide continuity of representation; and 

· the capacity to draft court documents.

Appropriate staffing levels and the supervisory function of the Program coordinator also seemed to be critical ingredients of the Ontario Pilots.

NNWLS believes that effective services for SRLs are urgently required.  These cannot be ad hoc and under-funded.  The services required probably need to:

· be court-based

· employ salaried lawyers

· have capacity for continuity of representation

· have capacity to draft documents

· have protocols to avoid conflict

· have an overall project coordinator

· undertake regular evaluation and subsequent adjustment

Recommendation 12

NNWLS believes that legal representation should be available to all parties in family law disputes, particularly where there are allegations of domestic violence or abuse.

However, given the current realities of vast numbers of SRLs in our courts, NNWLS accepts that appropriate programs must be developed to assist SRLs.  These need to be quite complex and sophisticated and provide at least the following:

· some capacity to carry files;

· some continuity of service; 

· the ability to prepare documents; and

· some overall coordination.

SOME SUGGESTIONS FOR NEW APPROACHES

During June 2003 a Forum was convened in Canberra to discuss the on-going implementation of the recommendations of the Pathways Report.  Called Out of the Maze: Steps Towards on Integrated Family Law System, the Forum threw out challenges to both the new and traditional groups of practitioners now working in the area of family breakdown.  It included PDR practitioners, counsellors, lawyers, researchers, Child Support Agency and Centrelink staff, court staff and others.

An issue that arose from the floor was that there are now new players in the system and the practitioners no longer know each other.  Further, there is a range of skills available but there is no systematic tapping of all of the resources.  The Commonwealth government has already started to develop local forums which draw together some of the players in family breakdown service delivery.  NNWLS supports this concept but believes that the net should be thrown wider and include CLCs and other community agencies working with clients involved in the system.  

Recommendation 13

That local forum be convened regularly involving all stakeholders in the provision of family law services.  Such forums should cover issues including:

· ensuring safety for clients and children affected by violence and abuse; and

· developing improved service delivery for SRLs

GROUPS AND AREAS OF LAW POORLY SERVICED

It has now been a number of years since legal aid has been readily available for many civil law actions.  Further, there is no legal aid available for a range of administrative law and human rights based law.

The submission from the Top End Women’s Legal Service demonstrates the lack of access to legal services and legal rights which is available in practice to Indigenous persons in the Northern Territory.  Similarly the Women’s Legal Service of SA points out the lack of services throughout regional and rural areas of that State.  In Queensland the North Queensland Women’s Legal Service endeavours to provide services through the Cape and works collaboratively with LAQ in this regard, but again this is an area of Australia where there is little capacity for citizens to discover their legal rights and exercise them.

It is worrying that certain areas of law have now been deemed to fall outside Legal Aid’s domain when alternative services are not adequately funded.  This is particularly so in immigration law.  The CLCs working in this area cannot possibly meet demand and staff are often overwhelmed by huge and emotionally draining case loads of their clients.  For many women, immigration law, family law and domestic violence intersect and some women pay a high price if they are unable to obtain timely and accurate immigration or refugee advice.

Finally it is important to note that woman prisoners throughout Australia do not have satisfactory access to legal services.  There are approximately 1500 women in prisons in Australia at present of whom nearly 370 are Indigenous.  These women have approximately 3,000 children living in the community.

There is no systematic approach to providing legal services to women prisoners.  Some LACs provide services related to the offences with which the women have been charged, but for many women prisoners their legal problems relate to family law issues, care and protection, access to their children, credit and debt and a range of internal correctional issues.  This group of Australians is almost ignored by the legal aid radar. 

Recommendation 14

NNWLS recommends research and improved service delivery and community education for women in the following areas and situations:

· immigration and refugee law

· human rights law

· civil law claims

· administrative law

· Indigenous women

· Women prisoners

(c) The capacity of current legal aid and access to justice arrangements to meet the community need for legal assistance, including the impact of current arrangements on the wider community, including community legal services, pro bono legal services, court and tribunal services and levels of self-representation.

PRO BONO SERVICES

GENERAL PRO BONO WORK

Solicitors

In terms of private lawyers undertaking pro bono work, members of NNWLS have varying experiences.  In Tasmania, South Australia, the NT and the ACT there seems to be little pro bono work done that has assisted our clients.  

WLRC in NSW reports a good working relationship with pro bono firms on civil law matters.  Clients have been represented in discrimination cases, medical negligence, victims compensation, personal injuries, housing andcredit and debt.

Role of the Bar

Some Bar Associations seem to encouraging their members to undertake pro bono work but there is no organized approach of which NNWLS is aware.  It is true to say that CLCs have often had close working relationships with barristers who are known to the staff and committee.  Many of these barristers will offer to take on cases on a pro bono basis and have been doing so for years.

However, the world of pro bono is professionalising and organizing and barristers do not seem to be a major part of this shift.  Maybe they never will be.  It may be an anathema to the individualistic style of practice at the Bar to be drawn into organized schemes.  If this is so, it is important that CLCs still find ways to tap the generosity of the Bar. 

There are certain matters on the horizon for barristers which may drawn them into the regulatory fold more.  These include practicing certificates, which could require an annual contribution to pro bono work.  The rule which now allows clients direct access to barristers also eliminates some barriers.

However, there are constraints around how barristers can operate:

· they cannot really undertake the administrative work on a file – filing, issuing subpoenas, arranging for service of documents etc;

· direct access clients must be advised of limitations of the arrangement including the right of the barrister to require the involvement of an instructing solicitor (eg. Qld Bar Association Rule 80(b));

· cannot get costs when appearing as friend court even if successful.

There may be some advantages in bringing in rule changes to allow a claim for Counsel’s fees be made against the losing party by a successful party who has been represented pro bono.

PRO BONO AND FAMILY LAW

Most pro bono schemes involve the big firms which tend not to do family law.  This means that there is no organized pro bono schemes available in the area of law most undertaken by members of the NNWLS.

In Brisbane one big firm that does family law work has recently joined the Queensland Public Interest Clearing House (QPILCH) and took on the case of a coordinator of a youth shelter who had contravention proceedings brought against him in respect of a child the shelter had taken in.  The solicitor who did the work ended up in Court 4 times and has estimated the cost of the file at approximately $5,600.

In Victoria a pro bono firm is representing a client of WLSV.  In that case, say ‘Sally’ was sued in the civil jurisdiction by her former husband, say Brett, for allegedly fraudulently misrepresenting that two of the children born to her during their relationship were Brett's children.  

The misrepresentations were claimed to have been express statements and representations implied, inter alia, from the fact of Sally accepting child support payments in respect of the children.  Brett sued for his alleged loss and damage being loss of earnings, loss of use of monies and severe anxiety and depression.  He also sought damages to the limit of the jurisdiction of the Court and exemplary damages for Sally's alleged ‘contumelious disregard’ of his rights.  He was eventually successful; however, the matter is currently on appeal and being handled by a major Victorian firm on a pro bono basis.

It can be seen that the two cases where firms have become involved with pro bono family law cases are quite unusual.  In neither situation is the firm representing one parent against another.  These seem to be the issues with family law:

· the very personal nature of cases – the other side is generally an ordinary private citizen; and 

· the cases can go on for years.

Interestingly, on 12 September, 2003 the QPILCH wrote to the Family Law Practitioners Association asking for participation from its members. 

NNWLS is concerned that the increasing regulation of lawyers in family law matters may discourage many from joining the pro bono ranks.  There is a proposal to introduce pre-action protocols, the draft new Rules contain many quite punitive provisions in terms of legal representatives and there are new protocols for family lawyers under consideration by the Family Law Council.

Resolution from 2003 National CLC conference

The problem of attracting solicitors to undertake pro bono work was raised at the NACLC conference this year.  NNWLS supports the resolution passed.

Recommendation 15

That NACLC contact National Pro Bono Resouce Centre and pro bono service providers to consider ways in which pro bono services can be delivered in Family Law.

RECRUITMENT AND RETENTION OF STAFF

As identified in the NACLC submission and Budget Submission to the Commonwealth Government, CLCs are finding increasing difficulty in recruitment and retention of staff – particularly legal staff.  Amongst members of the NNWLS and NNIWLS some of these difficulties are exacerbated by issues of particular concern to women and women’s services

Travel

Many positions involve traveling 100s kilometers to provide legal or social services to women in isolated rural and remote communities.  For women with young families this can be very stressful and can involve complex and expensive child-care arrangements.  Workers are not paid salaries which allow for such expenses to be met with any ease.

CAN BE PEOPLE OF LIMITED EXPEREINCE

Long Hours of Work

The demand from clients for services is unable to be met so staff are constantly making decisions about which clients to take on and how much work to do for them.  This is very stressful and unsatisfying work.  Staff tend to work long hours to maximize the capacity of the agency to provide services.  Again, this is often at the expense (financial and emotional) of the family of the workers.

It is also inescapable that poor funding means that CLCs tend to maximize salaries on service providing staff and minimize administrative staff.  This means that client focused staff may spend many hours each week attending to administrative tasks such as photocopying, filing, collecting mail etc.  In some ways this is what makes CLCs what they are – community organizations with staff who have not become remote from their clients.  However, it extends the hours of work of many staff.  In terms of case work, and sometimes committee work, this lack of administrative support can make it difficult for CLC workers to perform with the same easy efficiency of our colleagues in private practice, government or well-resourced agencies. 

Friends and peers of staff at CLCs who work in private practice or in other sectors, particularly lawyers, also frequently work long hours.  It appears to be an ingrained habit of the legal profession.  However, the salaries of these peers often compensate the hours of work because it is possible to afford assistance in the home, child-care and annual holidays.  These are luxuries for CLC workers.

Loss of Experienced Staff

Anecdotally NNWLS believes that it is becoming very difficult to retain professional staff (who are likely to be paid significantly more in another job) when those workers start families.  The reality is that many, but by no means all, women lawyers in CLCs either have no children or rely on the higher wage of a partner to provide the quality of life they desire for their children.  

It is probably true to say that many male lawyers who become the primary bread-winner in their family when their partner has children, leave CLCs at that time.

These are not desirable features.  CLCs, as with many agencies, benefit from diversity of life experience, age, family structure and other personal qualities in their staff.  Staff expect certain personal sacrifices, including lack of promotional opportunity, but the current inequities between the CLC sector and the work places of our other colleagues has reached a critical situation.

Accountability and Culture

Despite these issues government is placing a tighter reign on our work and ever increasing our accountability requirements to ensure that we are spending our meager resources efficiently and effectively.  These requirements demand huge expenditure of time in planning, developing policy and procedure manuals, data entry, client surveys etc.  While these measure are understandable and fit with current management best practice ideas, they are also additional burdens for all CLCs, particularly those which are poorly funded, understaffed, small and/or isolated.

Further, governments have, in more recent times, been directive about the location of new CLCs.  Firstly this means that new money is not spent on improving the capacity of existing services, and secondly, it is out of tune with the traditional formation of CLCs, growing out of their own communities.  Again, the reasons for these decisions are understood, but it can be frustrating for existing workers to watch opportunities for improvements in their working conditions to slip by repeatedly. 
Recommendation 16

There is a need for government to assess the real funding needs of existing CLCs and allocate sufficient funds for this purpose before monies are spent expanding the sector.  Issues to be considered include:

· appropriate staffing levels, including administrative staff;

· funding for travel expenses for services which provide outreach and other similar services

· wage recognition of the personal cost of travel for workers

· appropriate salary packages to attract staff to regional, rural and remote communities
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