23 March 2004

Mr Phillip Bailey

Principal Research Officer

Senate Legal and Constitutional Committee, 

Inquiry into Legal Aid and Access to Justice

Parliament House

Canberra ACT 2600

Dear Mr Bailey

I refer to your correspondence of 16 March 2004 with respect to further questions arising from my appearance on 10 March 2004 before the public hearing of the Senate Legal and Constitutional Committee’s inquiry into Legal Aid and Access to Justice. I provide answers to the questions in the order set out in the attachment to your letter.

Question 1 (p 2-3, Proof Hansard): trends in self representation in the Family Court of Australia

As I indicated in my evidence to the committee, the figure I mentioned in my evidence was a preliminary assessment of recently extracted data from the Court’s relatively new data collection system, Casetrack. These data have now been checked.

Casetrack is showing the following figures for representation status in cases involving applications for Final Orders which were disposed during the period 1 January 2003 to 31 December 2003: 

1) In approx 25% of cases only the applicant was recorded as represented (the respondent was not represented),

2) In approx 6% of cases the respondent only was recorded as represented (the applicant was not represented),

3) In approx 55% of cases both applicant and respondent were recorded as represented, and

4) In approx 14% of cases neither party was recorded as represented.

The figures are based on a record that the party has indicated that a legal representative is involved in their case. It is therefore assumed that the legal representative acted on behalf of the party at least once during the life of their matter. These figures do not indicate whether the legal representative attended or acted for the party at every stage of the case.

From the above figures it can be concluded that approximately 45% of cases have at least one party self-represented during the life of the matter. 

Casetrack also shows that approximately 19.5% of applicants for interim orders and approximately 14% of applicants for final orders are unrepresented at the point of filing.

Because the Casetrack data is a new way of collecting information about representation it is not possible to be definitive about whether it reflects actual representation through the life of a case. The Court therefore would conclude only in general terms that the percentage of cases with at least one SRL (self represented litigant) party is in the range 40-45%.

It is not possible to say whether we can discern a trend in the level of SRLs from this new data. The figure quoted previously was associated with a smaller sample from a 1998 research study 
 and was based on the SRL status at a Court event that took place during the survey period. It was not an analysis of the full life of the case. The current figure was derived from 15,000 final order applications after they finalised. These figures are therefore not directly comparable. However it is seen as indicative of a growth which is not accurately measurable. Now that Casetrack is in place, the Court will be able to systematically monitor SRL trends in the future.

Question 2: material with respect to visits to observe European family law litigation models.

The information is provided by way of an extract from a forthcoming paper dealing with the background and reasons for the commencement of the Children’s Cases Program in the Sydney and Parramatta registries of the Court.  Separate attachments explain the procedure in Germany to the resolution of children’s cases and a translation of certain relevant documents obtained from Germany.

The Children’s Cases Program has adopted some features of the significantly less adversarial approach to the determination of such cases undertaken in Europe, and particularly in Germany.  However, some of the features are also consistent with the current approach in the United Kingdom.

The objectives of the program are:

· A final decision should be made much sooner than is presently the case.  Delay has to be reduced.

· The public and private costs of the proceedings have to be significantly reduced.

· The outcome should be more satisfactory, and thus workable and binding.

The core features of the program which distinguish it from the current adversarial approach are as follows:

· The hearing commences when the case first comes before a judge. This is the first court event after the conclusion of the Resolution Phase of the current case management system.

· The parties will at that stage have completed answers to a pro forma questionnaire which will tease out the current arrangements for the care of the children and where the parties are at issue about the future arrangements.

· The trial will focus on what future arrangements are in the best interests of the child.

· The judge, in consultation with the parties, will resolve what are the contentious and non-contentious issues.

· The judge may then be able to make a final decision.

· However, the judge, in consultation with the parties, will resolve what evidence he/she requires in relation to the outstanding issues.

· There will be a significant waiver of the laws of evidence subject to relevance (as determined by the judge) and the probative value of the evidence sought to be adduced.  However, this should be less of an issue because of the focus of the evidence on future arrangements for the parenting of the children and the limitations on the source of the evidence. There will be no evidence taken from lay witnesses unless their evidence is material.

· The judge may allow some evidence of past behaviour if it can be shown that it is relevant to the inquiry about the future parenting arrangements.  However, this discretion will be exercised sparingly and ordinarily may be confined to issues of abuse/violence.

· The judge will ordinarily only require evidence from the parties, and perhaps a Family Report.

· The judge may require evidence from any source he/she determines, regardless of the attitude of the parties.

· The judge will determine how the hearing is conducted.

· The judge will ordinarily ask each party (not their lawyer) to briefly state why they should get what they are asking for.

· The judge will then ask questions.

· The judge may allow the lawyers to ask questions, but may also limit or curtail the questioning.

· The judge will determine the order of calling witnesses and the manner in which their oral examination is conducted.  For example the judge may determine that the ‘hot tub’ approach to the calling of witnesses may be used. This involves calling witnesses together, so that each may comment on the other’s evidence as it is given.

 In conclusion, consistent with the approach taken in many overseas jurisdictions, the judge will take control of the hearing and the parties/lawyers will have no control except to assist the judge to reach a decision that is in the best interests of the child.

Question 3: legislative and constitutional obstacles to introducing less adversarial approaches

The question asked is: Further to the consideration of inquisitorial/civil systems, what are the 'considerable obstacles' to the introduction of a less adversarial system into Australia? ie. are there any Constitutional issues etc., if not, what kind of enabling legislation would be required?
The answer to this question takes as its starting point the Opinion prepared by former Solicitor-General for the Commonwealth, Dr Gavan Griffith QC.  This material is attached separately.  

The Opinion sought Dr. Griffith’s assessment of whether the Children’s Cases Program design was legally valid.  A key feature of the program design is that all parties to a children’s case must formally consent to a departure from the adversarial system.  It is therefore instructive as to the constraints of the adversarial system and on what matters legislation would be needed for cases to be heard in a more inquisitorial system without the requirement of parties’ consent.

The Opinion canvasses Constitutional issues associated with the pilot.  The gravamen of the Opinion as it relates to Question 3 is as follows:

Judicial Power and Types of Proceedings

1. As a Commonwealth court established under Chapter III of the Constitution, Family Court of Australia judges do and must exercise judicial power when deciding “controversies” between parties. [par 3 of Opinion]

2. The nature of judicial power is that it is exercised for the purpose of making binding determinations as to rights, liabilities, powers, duties or status.
  Such determinations are made on the basis of the operation of the law upon past events or conduct.
 [par 4 of Opinion]

3. There is significant judicial support for the view that judges of Chapter III courts are required by the Constitution to exercise their judicial powers in accordance with a minimum basis of procedural justice: see Leeth v Commonwealth
; Dietrich v R
; Polyukhovich 
; Harris v Caladine
; Sue v Hill.
 [par 5 of Opinion]

4. “Controversies” where the best interests of the child are paramount are “very different from ordinary inter partes litigation”. 
  Such proceedings are “not strictly adversarial”.
 [pars 10 and 11 of Opinion]

5. In Re JRL; ex parte CJL (1986) 161 CLR 342, 362-363 Wilson J. referred to the observation of Barwick CJ, Gibbs, Stephen and Mason JJ in In re Watson; ex parte Armstrong (1976) 136 CLR at 257-258 that property proceedings under the Family Law Act do not depart from the usual requirements of adversarial proceedings and that it is a misconception to regard proceedings of that kind as being inquisitorial.  [par 12 of Opinion]

6. There is less support for the view that any “less adversarial” or more inquisitorial approach may be appropriate in the context of property disputes which are not governed by the paramount consideration of the child’s best interests: see In re Watson; ex parte Armstrong (1976) 136 CLR at 257-258. [par 86 of opinion]
7. In re Watson; ex parte Armstrong was a case concerning property and spousal maintenance. Wilson J further said of the adversarial nature of proceedings:
“To the greatest extent that is possible, consistent with the nature of the proceedings, it should be treated as a statement of general application.”  

      However, Wilson J. distinguished children’s proceedings under the Family Law Act, saying: 

“Some modification of the statement is necessary in its application to custody proceedings.  The course and conduct of those proceedings cannot remain wholly in the hands of the litigating parties.  This is because the Act declares an objective in custody proceedings which may override the wishes of the parties with respect both to the ultimate conclusion of the case and to the manner in which it is conducted.” [par 12 of Opinion]

B.
Evidence

8. Section 190 of the Evidence Act 1995 (Cth) provides that if the parties consent, the court may order dispensation with certain of the rules of evidence.  Such dispensation does not prevent the powers from being valid judicial powers for the purpose of Chapter  III. [par 20 of Opinion].

9. Section 190 does not waive the relevance rule. Where evidence is provisionally admitted in the sense contemplated by s 57 of the Evidence Act but subsequently determined not have any relevance, it will not be admitted and in practice it would not be open to a judge to place any weight on that evidence. [pars 34, 35 and 36 of Opinion]

C.
Procedural Fairness / Natural Justice

10. There would appear to be a constitutional foundation for the rules of natural justice, which creates a minimum floor of requirements for according procedural fairness in the exercise of judicial power. [par 48 of Opinion]

11. There are two traditional components to procedural fairness / natural justice: the ‘hearing rule’ and the ‘bias rule’. [par 46 of Opinion]

12. In J v Leischke (1987) 162 CLR 447 at 457, Brennan J said of the hearing rule:

“If an unqualified application of the principles of natural justice would frustrate the purpose for which the jurisdiction is conferred, the application of those principles would have to be qualified: see Kioa v. West (Minister for Immigration and Ethnic Affairs) (1985) 159 CLR 550, at pp 615, 633-634. In some custody proceedings, some qualification of the principles of natural justice may be necessary in order to ensure paramountcy to the welfare of the child; for example, it may be necessary to keep a welfare report confidential, as in In re K. and as provided for in s.89(3) of the Act.  But a desire to promote the welfare of the child does not exclude application of the principles of natural justice except so far as is necessary to avoid frustration of the purpose for which the jurisdiction is conferred: see Re J.R.L.; Ex parte C.J.L. (1986) 161 CLR 342.” [par 47 of Opinion]

13. In respect of the ‘bias rule’, the test to be applied in determining whether a judge is disqualified by reason of the appearance of bias is whether a fair-minded lay observer might reasonably apprehend that the judge might not bring an impartial and unprejudiced mind to the resolution of the question the judge is required to decide.
 [par 51 of Opinion]

14. A reasonable apprehension of bias can arise not only from some suggested source of disqualification which existed at the commencement of the trial but also from an event which occurred during its conduct.
 [par 52 of Opinion] 

15. For a judge to make decisions on particular issues as the case proceeds should not, of itself, give rise to any reasonable apprehension of pre-judgement or partiality in the sense required for disqualification. [par 54 of Opinion] If findings are made only after giving the parties an opportunity to put before the court all relevant evidence, the progressive or ‘staged’ nature of the findings should not of itself give rise to an apprehension of prejudgment [par 57 of opinion]

16. The fact of judicial involvement in case management from the early stages of institution of proceedings will not of itself give rise to relevant apprehension of bias.
  [par 56 of Opinion]
17. The less adversarial nature of the proceedings is also likely to result in a considerable degree of judicial questioning of witnesses, as well as questioning by counsel for the parties.  It is clearly permissible for judges to pose questions to witnesses on relevant issues, even lengthy series of questions.
 [par 61 of Opinion]

D.
Mediation 

18. Mediation is traditionally not regarded as a judicial power, and may not, viewed alone, fall within the established definitions of (judicial power) - the making of binding determinations as to rights and liabilities on the basis of the operation of the law upon past events or conduct. [par 21 of Opinion]  Dr Griffith inclines to accept the performance of mediation as not inconsistent with the valid exercise of judicial power [par 26 of Opinion]

19. Section 120 of the Evidence Act is not part of the waiver in section 190.  Section 120 is concerned with confidential communication for the dominant purpose of preparing for or conducting a proceeding. It is therefore essential that the parties understand and consent to the fact that none of the communications in the process are confidential. [pars 40, 41 of Opinion].

20. Section 131 of the Evidence Act is not part of the waiver in section 190.  Section 131 operates to exclude evidence of communications made during settlement negotiations, which would include mediation Ordinarily, this would encompass mediation including mediation by a Judge. [pars 42 and 43 of Opinion]

21. The principle is generally that a judge should not receive information from parties in the absence of other parties, (or the prior provision of that information to the other parties). [par 64 of Opinion].  Private discussions between a judge and a party to a case are traditionally regarded as conduct which, even if not demonstrating actual bias, will be the kind of conduct which would give rise to a reasonable apprehension of bias. [par 66 of Opinion]

22. It may be that such private communications as contemplated in the Pilot would be regarded as permissible if conducted with the prior consent of the other parties to the proceeding – see, for example, the observation of McInerney J in Reg v Magistrates’ Court at Lilydale; Ex parte Ciccone
 which, as referred to above, was cited with approval by Gibbs CJ in Re JRL - ex parte CRL.
 (par 67 of Opinion)

23. Section 19N of the Family Law Act is concerned with admissions made to persons such as Court counsellors and mediators.  It operates to prohibit anything said or any admission made to such a person being admitted into evidence unless it relates to child abuse. In the absence of statutory modification to this provision, where a relevant admission is made during a mediation (whether conducted by a mediator or by the judge) it would be impermissible for the admission to be admitted into evidence or relied upon by the judge in his or her determination. (pars 69, 70, 71 of Opinion)

CONCLUSION

24. It can be seen that legislation would be required in a number of areas if this method of conducting litigation was to be used without the consent of the parties.  It is not possible to give an exhaustive list of necessary amendments in the time available but they would include the following:

(i) The enactment of a specific section in the Family Law Act which would override s.190 of the Evidence Act.  The new section would be in similar terms to sub-section (1) of s.190 but would exclude the words “if the parties consent” in that sub-section.  This would give the Court power to dispense with the rules of evidence referred to in sub-section(1) of the Evidence Act (see para 30 of the Opinion), which include the rule against the admission of hearsay evidence. It is of interest to note that the Children Act 1989 (UK) contains a provision enabling the Lord Chancellor to issue a direction abolishing the rule against hearsay in children’s matters. The Lord Chancellor did this in 19 and this does not appear to have created any difficulty.

(ii) The amendment of the Family Law Act to provide that ss 120 and 131 do not apply in proceedings relating to children (see pars 40-44 of the Opinion).

(iii) The amendment of s.19 of the Family Law Act to make it clear that admissions made in mediations conducted by or under the direction of the Judge are admissible in those proceedings. This would be confined to mediations conducted after the commencement of the trial process and not to mediations conducted during the earlier resolution phase of proceedings in the Court. (see pars 69-71 of the Opinion)

(iv) The amendment of the Family Law Act to insert a section permitting Judges to conduct private discussions with a party or their legal representative during the course of the proceedings; subject to the content of such discussions being recorded, transcribed and made available to other parties.  Other parties would need to have an opportunity to be heard as to the content of such discussions and at the discretion of the Judge, be permitted to question the other party about statements made. The reason for this provision is that family law proceedings not uncommonly involve parties who are reticent, inarticulate or fearful of the other party.  Such a provision would enable the Judge to give such people an opportunity to be heard in less intimidating circumstances. (Pars 63-68 of the Opinion).

(v) The amendment of the Family Law Act to insert a section empowering a Judge, after hearing the parties, to define the issues in the proceedings and to determine what evidence will be required in relation to those issues.   Unlike ordinary civil proceedings, there is no mechanism to define the issues in family law proceedings.   All too often they do not emerge until well into the trial, after much time has been taken and expense incurred.  Under the current system it is the parties who have control of what the issues are and often pursue irrelevant and unnecessary issues.  This proposal would confer that power on the Judge.

(vi) The Family Law Act should be amended to insert a section giving Judges unlimited power to question parties and witnesses.   At present this is a doubtful area – see Jones v National Coal Board 
 cf Re F: Litigants in person guidelines
; Galea v Galea 13. As is pointed out in the opinion, under these procedures the judge is likely to play a much more active role in questioning the witnesses than in ordinary proceedings.(see par.62 of the Opinion)

(vii) The Family Law Act should be amended to insert a section permitting Judges to make specific findings on particular issues during the course of the hearing without risking disqualification.  At present, if a Judge, for example, makes a negative finding as to the credit of a party during proceedings this may prevent the Judge from taking any further part in the proceedings.  There are occasions, however, when a finding on a particular issue is desirable if not essential at an early stage.   In New Zealand the relevant family law legislation
 provides that issues of family violence be determined as a first priority.  This not only protects the parties and the children but the finding on this issue often leads to the early resolution of other outstanding matters.

(viii) The Family Law Act should be amended to insert a section making it clear that the Judge has an independent power to call witnesses or to require the parties to do so regardless of their wishes. It may be that judges already have this power, but it would be helpful to clarify it.

Constitutional issues

25. It is always difficult to foresee these issues with confidence. It can be seen from Dr Griffith’s opinion that he believes the current proposal remains an appropriate exercise of the judicial power of the Commonwealth. We do not think that this is likely to alter if the scheme was to be extended to all cases, whether involving consent or otherwise. Like all innovative proposals in this area, it will no doubt be the subject of challenge if it is introduced, as were aspects of the Family Law Act itself, after its passage in 1975.
Question 4: progress on the pilot program in Sydney and Parramatta

The Committee will be aware that the pilot program began on 1 March 2004. An evaluation will be undertaken based on 100 cases in each site or on 12 months experience, whichever first occurs. Because participation in the Program can only be on the basis of consent of all the parties involved, it is difficult to predict the rate at which cases will come into the program. However, early anecdotal reports are encouraging.

At Sydney there have been 4 pilot cases dealt with up to and including Friday 19 March. Issues covered have been amount of contact, change of name of child, variation of contact, breakdown of a previous shared parenting arrangement after child support arrears enforcement, increase of contact to overnight. Not all the cases are completed yet. 

Issues have been narrowed effectively, some issues resolved by agreement, witnesses have been kept to a minimum, and the time taken for the hearing of each matter has been reduced well below anticipation of time they would have taken in the traditional adversarial process. For example, based on experience of similar cases in the current system, it has been estimated that a 1 day case reduced to 2.25 hours, a 4-5 day case reduced to an estimated 1-1.5 days, 3-4 days reduced to an estimated 2.75 hours and 3 days to 2 hours.

At Parramatta 3 cases have been dealt with. Issues in dispute have included contact, residence and other issues. Some cases have not proceeded in the pilot for process reasons, relating primarily to consent.  

Outcomes at this early stage will clearly be preliminary. However, it does appear that the model assists earlier settlement for some and more particularly the capacity to settle some issues so that the need for a judicial decision has been restricted to fewer issues. The majority of the cases in the pilot, which commenced 3 weeks ago, are still continuing, as would be expected.

Parties have been both legally represented and self represented at both Sydney and Parramatta. There have been child representatives involved in 8 of the cases.

A comprehensive evaluation plan has been developed with Professor Rosemary Hunter of Griffith University who will be conducting the evaluation. Progress reports will be provided as aspects of the evaluation are completed. The first of these will not be available until November 2004 with a final report in January 2005.

For the further information of the committee, finally I have attached copies of the documentation which supported the commencement of the Children’s Cases Program pilot. These are Practice Direction 2/04, the information brochure, the consent form and questionnaire which parties are asked to complete at the beginning of the process. These documents are also being provided to the Senate Estimates Committee following questions asked at the hearings on 16 February.

I trust the committee will find these answers to their further questions of value in the completion of the report. If there is anything further the Family Court can assist you with please contact Mr Richard Foster, CEO, on 6243 8727.

Yours sincerely
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