GERMAN FAMILY LAW

Introduction

1. The German Constitution, or the Basic Law for the Federal Republic of German provides:

“(1) 
Marriage and the family shall enjoy the special protection of the state.

(2) 
The care and upbringing of children is the natural right of parents and a duty primarily incumbent upon them. The state shall watch over them in the performance of this duty.

(3) 
Children may be separated from their families against the will of their parents or guardians only pursuant to a law, and only if the parents or guardians fail in their duties or the children are otherwise in danger of serious neglect.

(4) 
Every mother shall be entitled to the protection and care of the community.

(5) Children born outside of marriage shall be provided by legislation with the same opportunities for physical and mental development and for their position in society as are enjoyed by those born within marriage.”

2. Subsection (2) imposes an obligation and a right of parents to educate and care for their children.  Parents are obliged to make use of this right, and is thus a parental responsibility.  The Constitutional Court considers it an obligation to guard the welfare and interests of the children.  The second part of subsection (2) mandates the state to protect children’s rights and welfare because children themselves cannot defend their rights against parents or protect themselves against abuse of parental rights.
 

3. There are several relevant portions of the German Civil Code:-
  

· Paragraph 1671 determines ‘the child’s welfare’ as the paramount consideration for determining custody after divorce.  Subsection II states that the child’s welfare can be interpreted as: “The attachments of the child, especially to his or her parents and siblings.”

· Paragraph 1671 Subsection III ensures the parents’ autonomy in regulating their own custodial arrangements unless the court believes deviation is in the child’s welfare. 

· Paragraph 1671 regards the wishes of a child over 14 years of age concerning custody as a relevant factor, and the court must reassess a custody decision with regard to a child’s welfare when a child’s proposal differs from that of the parents.  While children over 14 must be heard, children under 14 may be heard if it is relevant.

4. In June 1996 the German Federal Government introduced a Bill to reform the Children Act into the Bundestag.  In the bill the new paragraph 1671 stated that: 

“If parents who jointly have parental custody separate other than temporarily, either parent can apply for the family court to grant him or her sole parental custody or part of parental custody.”

5. Subsection 2 stated that:

“the application must be granted if (a) the other parent agrees, unless the child is over fourteen and disagrees or (b) it is expected that the abrogation of the joint custody and the assignment to the applicant corresponds best with the welfare of the child.”

6. Thus under the new formulation it was implied that joint custody would normally continue after divorce without the need for a hearing.  It also removes reference to the child’s attachments as criteria for decision making. 

7. Despite criticism of the Bill, in September 1997 the Legal Committee of the Bundestag approved the amendments and made no proposal to change it, but in other sections recommended:

“(a) that parents should be heard by the court in matters concerning parental custody regulation…(b) the establishment of visitation as the right of the child as well as the duty and right of the parent…(c) support for the parents in cases of separation or divorce in order to encourage settlement of custody issues by consent ‘with appropriate participation of the child or adolescent concerned’.”

8. These amendments were passed on 25 September 1997 by the Bundestag and on 17 October by the Bundesrat.  They came into effect in 1998. 

9. In a recent advice Judge Eberhard Carl
 said:-

“Some material rights principles in custody rights and rights of access

4.1. In contrast to other legal systems, joint custody and sole custody as legal regulation models are on equal par with one another under German law.

4.2. The court may only deviate from a unanimously established custody rights regulation in respect of the parents if the regulation conflicts with the best interests of the child.

4.3. The decisive criteria for a court custody rights regulation are as follows (not necessarily in this order!):

- child’s ties

- willingness on the part of both parents to permit the child to have a relationship with the other parent

- the child’s will

- the parents’ will

- the best possible development of the child

- possibility of care for the child

- the principle of continuity

4.4. A restriction on access is only permissible for the child and each parent if this is necessary in order to protect the best interests of the child. With siblings, parents, step and foster parents, a restriction is possible if access does not serve in the best interest of the child.

Each parent is obliged to have contact with the child.  Theoretically, this obligation can also be imposed compulsorily.

Each parent can be compelled under penalty of a fine or forcibly required to comply with court access regulations.  Violence toward a child is principally impermissible.”

Overview of Procedure
10. There are two codes used in German family law, namely:-

1. The Code of Civil Procedure (BGB/ZPO)–This provides the rules of procedure in divorce and related matters.  BGB
 provides the substantial law for Civil Law, whereas ZPO provides the procedural law only for civil matters.  BGB consists of 5 different books, one of them (Book 4) is about Family Law.  Other books cover civil law in general and specific.  There are separate, relevant acts dealing with family and children, eg the “Marriage Act” which covers all about marriage from the conclusion of the marriage to the divorce.

2. Act in Respect of Matters of Voluntary (Non-Contentious) Jurisdiction (FGG)
–This provides the rules of procedure relating to parent-child relationships. These matters are heard in custody courts, as are guardianship matters.

11. While divorce proceedings are basically adversarial, many of the rules characterising adversarial proceedings do not apply.  The procedure under the non-contentious jurisdiction is inquisitorial rather than adversarial, so that the judge is free to find facts and collect his or her own evidence.

12. Under the Judicature Act divorce and custody matters are subject to the jurisdiction of the family courts, which are departments of the local or district courts.
  Parent-child relationships are within the jurisdiction of the custody courts, which are also departments of the local or district courts.  Appeals in non-adversary cases are examined by the courts of appeals, and other matters by the High Court.  Constitutional issues, which often include family law cases, may be heard by the Federal Constitutional Court, which is the most powerful court in Germany.

13. In summary, there are 2 separate systems namely one for children’s and pension cases (FGG) and the other for financial related cases (ZPO).  In children’s cases the approach is inquisitorial.  However, in financial cases the approach to determination is more adversarial.  In financial cases the parties can prepare documents and present evidence except in relation to pensions, where it is the court that acquires the necessary information from the pension authority.

Philosophical underpinning of the non-contentious jurisdiction

14. The reason for the significantly less adversarial approach in children’s cases is because when there is a third party interest (the child) involved in a dispute which the parties cannot dispose of, the court has a responsibility to protect that interest.  This cannot be overruled by the agreement of the parties.  Even if there is an uncontroverted fact that affects this third party interest, the court has a responsibility to verify it.  The best interests of the child are regarded as a critical third party interest.

15. The point about the third party interest is relevant to the fact that the German system distinguishes between children’s and other family law matters.  This difference is relevant to the approach taken to evidence gathering in each stream.

16. The procedure for children’s cases is different because it is in the nature of an official investigation.  For the investigation of the facts of the case, the principle of ex-officio judicial investigation applies not the principle of party autonomy.  The court is not bound to statements made by the parents, it may conduct its’ own investigations or delegate this task to other official bodies.  The court may, for instance, hear grandparents and other relatives, new partners, kindergarten teachers or other teachers, or it may require that they submit statements.
17. The basis for a decision in the children’s case however is the best interests of the child.  The right of participation in parenting is enshrined in the Constitution, including the right of contact with both parents.  Parents will argue about what is in the best interests of the child but it is for the judge to find this out.  The judge is not limited to the demand that has been made.  However, if the judge intends to make a different decision to what has been applied for he/she must give notice to the parties.

Summary of approach in children’s cases 

18. The focus of the hearing is on the best interests of the child although there is no list of factors to be taken into account or principles available as to what it means.  

19. The hearing proceeds as a series of events to determine the issues – this is referred by some as a dialogue with the court.  Resolution of one issue can lead to resolution of others.  The state of the argument is discussed at each stage – the facts that are relevant, the view of the judge of their impact on the situation and the arguments or claims of the parties.  This gives the parties the opportunity to respond.

20. Further, the approach is to be distinguished from a process, which considers past events and evaluates them before making a decision.  In children’s cases the concern is for the future and the ongoing family relationships and thus German courts are not so interested in what has happened in the past.  The aim is to try to find a solution for the future.  All of this influences what the judge should look at and what he/she should not look at.

21. The hearing before the judge is also an opportunity for the parties to communicate both with each other and the court.  The judge helps this process by preventing lawyer control that it is believed often interfere and promote the adversarial stance.  

22. It is also mandatory for the judge to see the child.

23. The judge has an obligation to get all the facts required to make a decision.  This will involve the following options as sources of those facts:

· Child representative

· Jugendamt

· Expert evidence

· Discussion with the parents

· Talking with the child.

24. Lawyers may put forward what evidence they think is necessary but the court may reject it as not important.  However, it should be emphasised that the German system is based on a belief in natural justice.  Thus parties must always have a chance to be heard and to address the claims and evidence against them.

25. The process is very short and simple.  Most cases take about 4 months but the longest may go to about 9 months.  The hearings are usually very short and are measured in hours. 

Role of lawyers

26. In children’s cases lawyers have a reduced role.  The role is mainly to give advice on the procedure including discussion on arrangements for the future.  However, it is still important for lawyers to be involved and hear what happens in court.  The lawyer can reduce the complexity of the hearing, which is valuable because the time available is limited.  As well, with the assistance of legal advice the parties can achieve settlement. 

Commencing proceedings

27. The process begins by filing an application or motion that includes a demand but it does not have the formal requirements of the civil law
.  For example a father may simply apply for contact – he does not have to make a specific request. 

Litigants in person

28. Parties can commence proceedings without legal representation.  There is a position within the court called a Rechstpfleger.  Part of the Rechtspfleger’s responsibility is that of Rechstantragsteller.  This is a function that assists people without lawyers to put their claim before the court.  The position is created by the FGG and the tasks of the Rechstpfleger are also set out in the FGG.  

29. The Rechstpfleger are an independent functionary between the judge and the parties.  Their responsibility is to the court not the parties.  It is more than an administrative role and includes a juridical content.  They have some legal qualifications, requiring shorter study than for other lawyers and judges.  

30. They help an applicant put together a statement of the claim and the facts that are relevant.  This is done by interview and will include some filtering of the information given by the applicant so that what goes into the claim is only what is relevant and necessary to support the claim.

31. Judges find the Rechtspfleger very useful as they help applicants to articulate their problem and their claim in a form that the court can deal with.  

32. The Rechtspfleger provide very limited advice as well as taking down the claim.  If in the opinion of the Rechstangragsteller there is no foundation to a claim but a party insists on proceeding, they must continue but it seems that he/she might indicate in the way he/she drafts the claim that it is the party’s decision.  This officer can also provide help with later documents but it is not continuing assistance.  

Represented parties

33. If parties have legal representation the lawyer will try to achieve a settlement without going to court.  If this is not achieved then the lawyer would prepare the application, including writing the facts provided by the client, with some filtering out of what is irrelevant or unimportant. 

Contents of application

34. There is no settled practice for what should be included in the application.  It can include what is asked for but this is not mandatory.  If it is included it will be stated along with the reasons for the application.

35. Some judges believe that it is not important and that the judge will get more from seeing the parents and the child in the hearing process.  Other judges consider it is important to have the reasons for the claim in order to be better informed.  

36. In any event the facts included are short and concise and the reasons are also very short setting out why the other party cannot share the parenting after separation.  This statement will inevitably bring out some of the conflict.

Allocation to a Judge

37. Every case is allocated to a judge from the beginning.  Subsequent applications from the same family will also be allocated to that same judge.

38. The judge then considers what is being asked for.  There is nothing from the other side at this stage.  In principle the judge would decide what to do with the case.  The judge may decide that the hearing should be expedited and thus may call a case on quickly before the arguments become entrenched.  

39. The judge has a number of options:-

· To proceed to an immediate hearing

· Send the application to the respondent asking for a response

· Refer to the Jugendamt, who has to be informed anyway, and tell the parties that the case has been referred and that he or she will help the court to look for a solution.

Notification to the other party

40. The court notifies the other party of the application.  The other party then files their response, including what they want and with reasons.

Questionnaire

41. After both parties have put documents on the file some judges have a practice of delivering a questionnaire to the parties, which brings their attention to various matters
.  This questionnaire helps to structure the arguments of the parties and to focus on the case.

Youth Worker-Jugendamt

42. The parties also have to go to a youth worker (Jugendamt – youth authority).  The court will write to advise the Jugendamt that there has been an application and request a report.  A copy of the application will be sent to the Jugendamt.

43. The Jugendamt then invites the parents to meet.  The Judge will almost always order parties to counselling which is also provided by this service.  

44. The report of the Jugendamt to the court is like an act of the state, whereas the counselling effort is between the parties.  Jugendamt are social workers, counsellors are psychologists with qualifications to solve problems between the parties.

45. The Jugendamt will summons the parties and possibly the children as well to a meeting.

46. The youth worker will try to sort the issues out with the family and help them to reach an agreement. This process will help the parents to understand their problems and the best interests of the child.  This often leads to a solution. 

47. On average the youth worker would have about 3-4 meetings with the parents and children.  The Jugendamt then prepares a report to the court, including on whether a solution has been found.  If there has been no solution, the report just includes the factual situation that has been found.  The report is sent to the court.

48. A hearing can happen without the Jugendamt if there is some urgency because the referral to the Jugendamt can take some weeks. 

49. Sometimes the court will send an applicant to the Jugendamt services before allowing an application to be filed.  The youth worker can then negotiate an agreement between the parties and write it down.  Parties may come back later to try to amend it.  This can be done without the court.

50. There are several community institutes who provide the Jugendamt function for the family court.  However, Judgendamts are not well resourced.  If they were they would be better able to perform their function.  The Jugendamt is only responsible to the local council that funds them.   

Report of the Jugendamt to the court

51. Primarily the youth worker report sets out the facts and circumstances of the family.  This would include what contact arrangements are in place and what he/she has observed about the children and their relationships with the parents. 

52. It will outline who the youth worker has seen, where he/she has visited, how long the interviews were, the situation of the family home, including the relationships between the various members of the family.  It relates what the father has said, what the mother has said.  It includes conclusions about these statements – conclusions about their capacity to parent.  As a specialist he/she will comment on the situation of the family.  The report will describe how the children feel about the parents’ behaviour.  

53. The Jugendamt may also allocate a second social worker to work closely with the family, ongoing, if they need this kind of support.  The report also relates what the child has said about who they want to be with and why.  The report will include a statement of the children’s wishes.

54. The Jugendamt may not make recommendations about an outcome as such but will add comments like ‘It might be helpful for the parents if …”  He/she will also make recommendations for expert reports.  While no recommendations on outcomes are included, the report will include conclusions about a range of circumstances that he/she considers to be beneficial and which the judge should take into account.

55. Reports are usually required by the court “as soon as possible”.  The report is provided both to the court and both parties’ lawyers.  

Role of the Jugendamt at the hearing

56. Sometimes there is a delay between the preparation of the youth worker report and the hearing and in these cases he/she will attend the hearing but in other cases it is not essential.

57. The Jugendamt is very seldom asked questions at the hearing by the lawyers and does not have much contact with any of them before the hearing.  The Jugendamt aims to keep at a distance from the dispute because he/she may have a relationship with the family over a long period and will need to keep working with both parties.

Attendance of parties at the hearing

59. The judge then summons the parties to come to court, including the youth worker, and requests the guardian for the proceedings to bring the children to court.  

Interview with child

60. The judge will write to the child advising that they have a right to be heard but they may not want to be involved.  The judge will explain what will happen at court.  When there are children over 14, the court has to also send the application to them.

61. The judge must also hear the children personally, if it is possible to effectively communicate with them.  Consistent past decisions by the Federal Court of Justice and the Higher Regional Court assume that children older than approximately four years of age are considered to be capable of expressing themselves.  In practice, however, Family Courts sometimes do not hear the children until they have reached the age required for attending school.

62. Should the Family Court judge violate one of these rules, the appellate court may have the decision overturned because of this procedural error, and may refer the case back to the Local Court.

63. The children are brought to the court and interviewed by the judge, but not in the courtroom and not in the presence of the parties.  The law requires children over 14 to be heard and they are also capable of making their own application.

64. There is no requirement or right of participation of any other person in the judicial interview of the child but the judge has to report on the conversation.  It is also possible for the judge to interview the children in their own familiar environment.  This might be at school or kindergarten.  This can be done without notice to anyone although the school will usually inform the parent with the care of the child that the judge has arrived.

65. An interview with a child can take between 15 minutes and an hour and a half.  The judge makes a record of the discussion and informs the parents on that basis.  The judge will check the child as he/she goes through the recording and let the child know that they can come back later if the solution worked out does not work for them.  The judge may also defer their decision to a later time.

66. The judge can show the child the court’s file and explain what it is about.  

67. The judge will then in court tell the parents what the children said.  The record summarises the discussion with the lawyers and the parties.

68. The guardian/child representative also put submissions about what the children have said to him/her about what they want.

69. The child should be free to abstain from participating in the conflict of his or her parents.  However, there is strong commitment to the child participating in the process affecting them.

70. The obligation of judges to personally hear the parents and the children is based on the law and consistent past decisions of the Federal Constitutional Court, according to which the parents and children concerned, as possessors of their own basic rights in custody and access proceedings, must receive an opportunity to make their personal relationships to the child or to both parents, as the case may be, known to the court which is giving the decision.

71. The Grand Chamber of the European Court of Human Rights gave a decision
 that, pursuant to Article 8 of the European Convention on Human Rights, in decisions concerning personal hearings, the exceptional circumstances of the case with due consideration being given to the age and maturity of the child concerned are decisive.   In the case, a hearing was able to be dispensed with since the expert witness appointed by the court had reasonably explained that the hearing of the child itself would have been a detriment to the child and that this detriment would not have been otherwise preventable by the court making special arrangements.

72. Pursuant to Article 12 of the United Nations Convention on the Rights of the Child the child who is capable of forming his or her own views is assured the right to express those views freely in all matters affecting the child. In particular, the child is given the opportunity to be heard in any judicial and administrative proceedings affecting the child, either directly, or through a representative or an appropriate body, in a manner consistent with the procedural rules of national law.

73. Also, Article 24 of the Charter of Fundamental Rights of the European Union
 stipulates that children may express their views freely and that such views shall be taken into consideration on matters which concern them in accordance with their age and maturity.
Conduct of the hearing

76. The conduct of the hearing is informal.  The judge must endeavour in every phase of the proceedings to bring the parties to an agreement.

77. Control at the hearing will depend on the individual approach of each judge.  A lawyer may be more active before a less experienced judge

78. Ordinarily the judge will firstly interview the child and this can sometimes occur at a separate hearing before the parents and the youth worker attend the court.

79. The judge will then discuss matters with the parents and the youth worker.

80. The contents and outcome of the judge’s conversation with the children is conveyed to the parents.

81. Then the parents state their position.

82. The lawyers and the youth worker may then address the judge.

83. The youth worker outlines his/her views.  The court is not bound by the conclusion of the Jugendamt, including an agreed arrangement.  The court has responsibility to make its own investigation and decision.

84. Ordinarily, the court hears the youth worker, the parents and the children only.  The lawyer can ask the youth worker questions, but this will be not long.

85. A lawyer can bring witnesses to court without notice but the court may refuse to call them.  This can be appealed and a higher court may send the matter back for re hearing.  Witnesses other than the parties are not usually of interest to the court, even a new partner.  It is also considered to be very rare to have lay witnesses.

86. It is up to the judge to ask questions and lawyers have to ask for permission to ask the parties questions during a hearing.  However it is not a process of cross-examination and the parties are not obliged to answer and no account is taken of their choice of silence.  It is difficult to do this in a way that does not create a very negative reaction, so the judge often reframes a question and the party responds in a different way – to the judge.

87. A lawyer can address the other lawyer and communicate with an unrepresented party.
88. The judge can do anything to learn what he or she needs to know.  The judge can ask anyone in this process but they are not obligated to put it all down if it is not important. 

89. What is said is recorded by the judge in the ‘protocol’ in the presence of the parties.  It is the essentials of what has been said.  The parties have it played back and indicate satisfaction with the record or can ask for certain additional things to be added.

90. The case may end on the first day with advice to the court by the Jugendamt of an arrangement.  If no solution is found, the court will fix a further hearing.  

91. If there is high conflict the judge can decide to appoint a lawyer for the child.  The child representative can be a lawyer or a psychologist.  The judge will choose an appropriate person from a list.  Whether it is a lawyer or a psychologist will depend on the needs of the case.

92. The court can also choose to appoint a guardian (child representative) for the children for the proceedings, especially if she is contemplating removing them from the family or if she does not think either parent can care for the children.  This is usually a psychologist but may be a lawyer or social worker.

93. The judge can also obtain an expert opinion.

Length of the hearing

94. The average time for hearings involving children and their support is one hour.  Difficult matters expecting to need more time are listed in the afternoon and may last 3 hour.

Child representative

95. The judge will also consider if there is a need for a child representative.  This person is appointed to look after the child’s interests.
 

96. Without a representative, the child does not have the capacity for direct communication with the court and for their position to be argued for.  The role focuses only on the child, representing their wishes.  The child will not always be able to express their wishes to or through their parents nor the Jugendamt.  Some judges thought that the child representative could be a third function of the Jugendamt but there is debate about whether this might make it too close to that office.  The child representative position has only existed for 4 years and there is still debate about what they are expected to do in practice.  Often the resources available influence this.  This debate is also about whether the child representative is for the best interests or the child’s wishes because there are already others who look to the child’s interests. 

97. The judge will choose a lawyer or a psychologist depending on the needs of the case.  The child representative is then required to make a report to the court and the parents have a right to read it and express an opinion.

98. Child representatives have special training on how to speak with children, including children with special problems and how to regard suspicion of abuse.  A psychologist child representative can also engage a lawyer, ordered by the court, but this is very rare.

99. There is debate about whether the child representative can have direct contact with the parents.  It is necessary in cases involving small children for them to have some knowledge of the father and mother.

100. The child representative is paid for by legal aid if both parties are legally aided, otherwise they share the cost.

101. A judge may order a child representative even when there is already an expert report, for example if there is a suspicion of abuse, but it is rare to have both a child representative and an expert report.  This might happen in cases where there is an issue of mental health or alcoholism of a parent.

Other witnesses 

102. Witnesses other than the parties, the report from the youth worker and an expert are regarded as unnecessary when the obligation is to focus on future arrangements.  However, there is some room for evidence of the past as it can be a pointer to the future.  This is a question of how the procedure is focused.  It is quite normal for parents to see the past differently, but this does not mean they are lying.

103. Parents can put on additional material in response to points raised by the Jugendamt or the child representative.  

104. The lawyer does not speak to possible witnesses.  It is the client’s job to report to the lawyer on the facts that support their claim.  On the other hand a judge might consider a party’s version to be biased so they might need to hear other witnesses.  The lawyer’s duty is to tell the facts to the court as told to them by the client.  When the client states facts, the lawyer will ask if they have proof.  Eg. A client brings information about what an uncle might say but not a statement of the uncle.  The witness will then be nominated by the party but it is up to the judge to decide if they want to hear it.

Judgment

105. The Reasons for Judgment are ordinarily not lengthy.

Conclusion

106. According to Professor Langbein, the “lawyer-dominated system of civil procedure has often been criticized both for its incentives to distort evidence and for the expense and complexity of its modes of discovery and trial.”
  

107. Professor Langbein noted that the Northern European systems that have been most influenced by the Austrian-German legal culture exhibit a more judicially dominant system than the systems of Southern Europe.  He wrote, “by assigning judges rather than lawyers to investigate the facts, the Germans avoid the most troublesome aspects of [adversarial systems].”
  The author claimed that the two fundamental differences between German and Anglo-American civil procedure is that the court rather than the parties has the main responsibility to gather and examine evidence, although the lawyers keep a close look over proceedings.  Also, the “Trial is not a single continuous event. Rather, the court gathers and evaluates evidence over a series of hearings, as many as the circumstances require.”
  The course of the hearing is dictated by the circumstances of each case.  The court will sometimes resolve the case by discussing it with lawyers and parties and suggesting methods of compromise.  If it remains unresolved, the court determines the sequence for examining witnesses from its knowledge of the case.  The judge has discretion to call a witness, either on request by the party or due to the judge’s knowledge of the case.

108. The judge then serves as the examiner-in-chief, although parties may pose additional questions.  Witness testimony is not normally recorded verbatim, rather the judge will pause to dictate a summary into the dossier, and the lawyers sometimes suggest improvements of the wording of these summaries.  These summaries serve as the basis for the written judgment, and help to refresh the court over long and multiple hearings.  They also provide the record for review when cases are appealed.  The normal laws of evidence are also lacking from German civil procedure (as the FGG refers back to the ZPO for the evidence rules).  After the court takes testimony or receives evidence, counsel may comment orally or in writing and suggest further proofs or submit legal theories.  The written judgment is made at the conclusion of the hearings and after developing the facts.  It must contain full findings of fact and make reasoned application of the law.
 

109. Where technical advice is required by the court or counsel, the court in consultation with the counsel will select the expert and define his or her role.  There is no pretrial discovery phase, and fact gathering occurs once and according to criteria of relevance.  The inquisitorial court induces settlement and compromise, and unlike adversarial systems “it sets no stage for advocates to perform”, and “has the tone not of theatre, but of a routine business meeting.”
 While this is the theory, in practice it is sometimes very different, depending on the individual lawyer and judge.  The judge is fully aware of the situation, and is in regular discussion with the litigants, sometimes offering personal views.  Therefore there is much opportunity to encourage settlement.  

110. The hearing usually occurs in the judge’s chambers, as most of the buildings do not have a sufficient number of court rooms and as there is the expectation that an agreement be reached easier in a meeting-type situation rather than in the authoritarian court room environment.  In matters requiring security, a court-constable or the police will assist.
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