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IN THE MATTER of the FAMILY COURT OF AUSTRALIA and the LESS ADVERSARIAL APPROACH PILOT PROGRAMME

OPINION

The Family Court of Australia proposes to introduce a scheme called the less adversarial project, for the conduct of child related matters within its jurisdiction, (“the Pilot scheme”) as an alternative stream for the determination phase of child cases.  

Background

1.  In summary the features of the Pilot scheme are -

(1) Information about the Pilot scheme will be provided to the parties to cases involving children’s issues where Court mediation has failed to resolve the dispute, and at directions hearings and interim application hearings.   They will be advised that they should seek legal advice before entry into the Pilot scheme.



(2) Where both parties consent to participation in the Pilot scheme, the matter will be listed before a judge.  Where one or neither party seeks to enter the Pilot scheme, the matter will be listed for directions in the normal manner and the possibility of the Pilot scheme will be raised at the directions hearing.



(3) Parties who wish to participate in the Pilot scheme will, at the outset, be requested to provide their proposals for parenting orders and some non-contentious facts. The consent to enter the Pilot scheme will be the subject of consent orders, pursuant to which the parties agree to apply the Evidence Act 1995 section 190 and the Family Law Rules 2004.  It is also proposed that the consent orders will provide that the parties may not 
withdraw from the Pilot scheme once they have agreed to enter it,
 and that any mediation which may be conducted during the course of the Pilot scheme may not be privileged.
  The judge may hold private discussions with the parties, which must be recorded.  A transcript will be made available to the other parties if required.


(4) The hearing for cases in the Pilot scheme will commence on the first occasion the case comes before a judge, when the oath will be administered to the parties.  It is proposed that anything said thereafter will be part of the evidence.




(5) The judge will confirm the non-contentious facts identified by the parties, and will identify the contentious facts that are material to the proposals of each party and which must be determined.




(6) All evidence is to be ‘conditionally admitted’ and its weight determined by the judge.  Objections may only be made to the admission of evidence on grounds of privilege, or that it has been procured by illegality, fraud, or other serious matter.  The parties retain the right to appeal an order, inter alia on the basis of weight given to particular evidence.




(7) The judge will, in consultation with the parties, determine which witnesses are to be called and the issues about which the witnesses are to give evidence.



(8) The judge will not be disqualified if findings are made on contentious issues as the hearing progresses, or for attempting to mediate an outcome.





(9) Each party has the right to be heard in keeping with the rules of procedural fairness and natural justice.




(10) The form of judgment will be in short form, but full reasons will be supplied on request.



2.
I am asked -

(1)
Is the exercise of judicial power within the design of the Pilot scheme valid having regard to:

(a) the Constitution;

(b) the Evidence Act 1995 (Cth);

(c) the common law; or 

(d) any other consideration;  

(2) Does the design of the Pilot scheme adequately safeguard the parties’ right to justice and procedural fairness;



(3) Whether once the parties have consented to enter the Pilot scheme and such consent has been embodied in consent orders of the Court -

(a) one or more parties are able to withdraw such consent; or

(b) the court of its own motion may cease to provide the Pilot scheme to the parties;



(4) Whether the parties may consent to having their property matters also being dealt with under the Pilot scheme; and



(5) Whether findings of fact may be made as a staged event from time to time during the hearing without then requiring the judge to disqualify him or herself as the request of a party?  

Question 1 - Validity 

(a)
Validity by reference to the Constitution
1. For the purposes of assessing whether an exercise of power by a Commonwealth court is consistent with Chapter III, the classic statement of the characteristics of judicial power remains that made by Griffith CJ in Huddart Parker & Co Pty Ltd v Moorehead  (1909) CLR 330 at 357:

….I am of opinion that the words “judicial power” as used in sec. 71 of the Constitution mean the power which every sovereign authority must of necessity have to decide controversies between its subjects, or between itself and its subjects, whether the rights relate to life, liberty or property.  The exercise of this power does not begin until some tribunal which has power to give a binding and authoritative decision (whether subject to appeal or not) is called upon to take action.


2.
The scope of judicial power is difficult to define with precision, and the boundaries between judicial power and legislative or executive power may in some respects be blurred: “judicial acts have, of necessity, contact with both legislative and executive acts” R v Davison (1954) 90 CLR 353;
  Sue v Hill (1999) 199 CLR 462 at 515..  Some powers which, if viewed in isolation, may be regarded as being of an executive or legislative character, may be validly exercised by a court as an exercise of functions ancillary to the exercise of judicial power and take their colour from the repository of the power: R v Davison (1954) 90 CLR 353, 368; R. v. Hegarty ex p. City of Salisbury  (1981) 147 CLR 617.


3.
As observed by Gaudron J. in Sue v Hill (1999) 199 CLR 462:
It is well settled that Ch III of the Constitution is the source of an implied prohibition which prevents the conferral of any power on this or any other federal court which is not judicial power or a power ancillary or incidental to the exercise of judicial power.

4. In Sue v. Hill at 515, Gaudron J. also identified two aspects to the definition of judicial power apt to the present consideration of whether the proposed exercise of power under the Pilot scheme is a valid exercise of judicial power, namely those that relate to -

(1)
the nature or purpose of the power; and 

(2) 
the manner of its exercise.


  

5. As to the first aspect, the nature of judicial power is that it is exercised for the purpose of making binding determinations as to rights, liabilities, powers, duties or status.
  Such determinations are made on the basis of the operation of the law upon past events or conduct.
  



6. The second aspect in relation to the manner of the exercise of judicial power has received considerably less judicial attention.  There is significant judicial support for the view that judges of Chapter III courts are required by the Constitution to exercise their judicial powers in accordance with a minimum basis of procedural justice: see Leeth v Commonwealth
; Dietrich v R
; Polyukhovich 
; Harris v Caladine
; Sue v Hill.
 



7. This potential constitutional underpinning of the rules of natural justice is of obvious underlying significance to the consideration of that body of law below in relation to question 1(c). 



8. The validity of the exercise of judicial power in the family law context has arisen on several occasions before the High Court.  This relates to the special nature of the Court’s jurisdiction, at least in relation to child cases in the context of what is now section 65E of the Family Law Act 1975 - 
Child’s best interests paramount consideration in making a parenting order
In deciding whether to make a particular parenting order in relation to a child, a court must regard the best interests of the child as the paramount consideration. 

Note: Division 10 deals with how a court determines a child's best interests. 


9. On several occasions, members of the High Court have made observations about the impact of this requirement (and its previous equivalents
) upon the nature of proceedings in the Family Court.  


10. Section 85(1) of the Matrimonial Causes Act 1959 was an early predecessor to section 65E.  In Reynolds v. Reynolds (1973) 47 ALJR 499 at 423 Mason J stated that s 85(1) of the 1959 Act “makes it clear that the nature of the Court's jurisdiction in custody is very different from ordinary inter partes litigation and that all the rules applicable to that class of litigation are not appropriate to custody proceedings (see Official Solicitor to Supreme Court v K [1965] AC 201)." 



11. In M and M, (1988) 166 CLR 69, 76 the High Court
 made various observations about the distinctive nature of child-related proceedings, in light of the statutory obligation to act in the best interests of the child - 

Proceedings for custody or access are not disputes inter partes in the ordinary sense of that expression: Reynolds v. Reynolds (1973) 47 ALJR 499; 1 ALR 318; McKee v. McKee [1951] AC 352 at pp 364-365. In proceedings of that kind the court is not enforcing a parental right of custody or right to access. The court is concerned to make such an order for custody or access which will in the opinion of the court best promote and protect the interests of the child.  In deciding what order it should make the court will give very great weight to the importance of maintaining parental ties, not so much because the parents have a right to custody or access, but because it is prima facie in a child’s interests to maintain the filial relationship with both parents: cf  J v Lieschke.

Viewed in this setting, the resolution of an allegation of sexual abuse against a parent is subservient and ancillary to the court’s determination of what is in the best interests of the child.  The Family Court’s consideration of the paramount issue which it is enjoined to decide cannot be diverted by the supposed need to arrive at a definitive conclusion on the allegation of sexual abuse.  The Family Court’s wide-ranging discretion to decide what is in the child’s best interests cannot be qualified by requiring the court to try the case as if it were no more than a contest between the parents to be decided solely by reference to the acceptance or rejection of the allegation of sexual abuse on the balance of probabilities."
(emphasis added)
12. In Re JRL; ex parte CJL (1986) 161 CLR 342, 362-363 Wilson J. referred to the observation of Barwick CJ, Gibbs, Stephen and Mason JJ in In re Watson; ex parte Armstrong (1976) 136 CLR at 257-258 that property proceedings under the Family Law Act do not depart from the usual requirements of adversarial proceedings and that it is a misconception to regard proceedings of that kind as being inquisitorial.  Wilson J. then said -

To the greatest extent that is possible, consistent with the nature of the proceedings, it should be treated as a statement of general application.  Nevertheless, the statement itself emphasizes that it is made in the context of maintenance and property proceedings.  Some modification of the statement is necessary in its application to custody proceedings.  The course and conduct of those proceedings cannot remain wholly in the hands of the litigating parties.  This is because the Act declares an objective in custody proceedings which may override the wishes of the parties with respect both to the ultimate conclusion of the case and to the manner in which it is conducted. 

13. To my mind this curial recognition that the statutory mandate to make decisions according to the paramount consideration of the child’s best interests, including the degree of discretion which that may involve, supports the conclusion that the proposed exercise of powers under the Pilot scheme is consistent with constitutionally defined judicial powers.


14. The High Court has recognised that the paramountcy principle now embodied in s 65E of the Family Law Act is similar in character to the traditional parens patriae jurisdiction of the courts.  In Northern Territory of Australia v GPAO
 Gleeson CJ and Gummow J, with whose reasons Hayne J agreed,
 observed:

In M v M
, Marion's Case
, P v P
 and ZP v PS
, this Court considered the jurisdiction conferred upon Family Court by the previous Pt VII of the Family Law Act. In ZP v PS,
 Mason CJ, Toohey and McHugh JJ observed that it was established by Marion's Case and by P v P that Pt VII invested the Family Court with a welfare jurisdiction which was similar to the parens patriae jurisdiction exercised by the Court of Chancery but which was freed from the preliminary requirement of a wardship order. Their Honours also pointed out that in the exercise of the parens patriae jurisdiction the Court of Chancery had always been guided by the principle that the welfare of the minor was the first and paramount consideration. 

15. The nature of the parens patriae jurisdiction is essentially protective in nature.
  The dominant matter in the exercise of the jurisdiction is the welfare of the child.
  As Lord Esher MR stated in Reg v Gyngall:

‘The Court is placed in a position by reason of the prerogative of the Crown to act as supreme parent of children, and must exercise that jurisdiction in the manner in which a wise, affectionate and careful parent could act for the welfare of the child.’

16. A majority of the High Court in Marion’s case described the parens patriae jurisdiction in this way:

‘the parens patriae jurisdiction springs from the direct responsibility of the Crown for those who cannot look after themselves; it includes infants as well as those of unsound mind.’

17. This long established principle has also been recognised as impacting upon both procedural and substantive aspects of proceedings in which it must be applied.  As noted by Gleeson CJ and Gummow J in Northern Territory v GPAO:

This important and salutary principle of substantive law, adopted by courts exercising parens patriae jurisdiction for more than a century, was not applied in an adjectival vacuum, although its identification of the principal issue to be tried had important practical consequences for the application of the rules of procedure and evidence, especially where there was a discretion to be exercised, where competing interests were to be weighed in the balance, or where there was a question of dispensing with strict compliance with the ordinary rules.

18. The long curial heritage of the parens patriae jurisdiction, and the recognition of the way in which it may dictate the appropriate procedural and evidentiary rules to be applied, provides further support for the conclusion that the exercise of powers proposed in the pilot scheme is consistent with the exercise of judicial power under Chapter III of the Constitution, and the peculiar exercise of the parens patriae power as the exercise of the historically exceptional powers of a court of equity not acting on a lis inter partes.
19. Although the Pilot scheme will involve different procedural aspects from the way cases have been traditionally conducted in the Court it does not, subject to two possible matters discussed below, appear to involve any difference in the substantive powers to be exercised by judges of the Court under the Family Law Act in child cases.  Presumably, the exercise of discretion by judges of the Court, which will inevitably be involved to some degree in decisions relating to parenting orders, remains a discretion governed by law, and not an arbitrary discretion.  As observed by Dixon CJ in R v Spicer; ex parte Australian Builders Labourer’s Federation, (1957) 100 CLR 277, 291 -

…there is no reason why, if by or under statute the rules of an organisation must conform with certain tests or standards of justice, fairness or propriety, jurisdiction to quash the rules might not be conferred upon a federal judicial court by an enactment framed in some form appropriate to s 76(ii) of the Constitution.  Nor does it seem to me that the existence of discretion necessarily takes such a jurisdiction outside judicial power.  Of course it must not be an arbitrary discretion; it must be a judicial discretion proceeding upon grounds that are defined or definable, ascertained or ascertainable, and governed accordingly.

20. The dispensation with a large part of the rules of evidence also does not prevent the powers from being valid judicial powers for the purpose of Ch III.  In Sue v Hill the High Court considered whether powers conferred on the High Court to act as the court of disputed returns under the Commonwealth Electoral Act 1918 were consistent with the exercise of judicial powers where section 364 provided -

The Court shall be guided by the substantial merits and good conscience of each case without regard to legal forms or technicalities, or whether the evidence before it is in accordance with the law of evidence or not.
(emphasis added)
Gleeson CJ, Gummow and Hayne JJ held - 

Provisions of this type are not inimical to the exercise of the judicial power of the Commonwealth.  They do not exonerate the Court from the application of substantive rules of law and are consistent with, and indeed require the application of, rules of procedural fairness.

21. The one possible difference in substantive powers of judges within the Pilot scheme is the proposed power of judges to attempt to mediate outcomes.  Mediation is traditionally not regarded as a judicial power, and may not, viewed alone, fall within the established definitions of the making of binding determinations as to rights and liabilities on the basis of the operation of the law upon past events or conduct.
  It must be expected that mediation may not always involve questions of the operation of the law, or the making of binding determinations. 



22. I do not regard the above consideration as determinative of the question of whether, in the course of child proceedings in the Pilot scheme, a judge may attempt to mediate between the parties.  What may be involved is not yet elaborated.  It may be that it is not possible to posit a definitive view until the Pilot scheme has been in operation and the nature of any exercise of judge’s powers in this respect have become clearer.  At the least, it is apparent that any such powers of mediation will be exercised “judicially”, and ancillary to the fundamental object of making a parenting order which will bind the parties.  



23. As noted above, contemporary constitutional doctrine accepts that “whilst some powers when entrusted to a repository other than a court may be characterised as legislative or administrative and non-judicial, when they are entrusted in an appropriate context to a court, they may involve the exercise of judicial power”:  Sue v Hill at 482 per Gleeson CJ, Gummow and Hayne JJ.




24. In R v Trade Practices Tribunal; Ex parte Tasmanian Breweries Pty Ltd (1970) 123 CLR 361, in the context of the question of whether the Tribunal was vested with judicial power, Kitto J referred to the statement in Labour Relations Board of Saskatchewan v John East Iron Works Ltd
 that “the conception of the judicial function is inseparably bound up with the idea of a suit between parties, whether between Crown and subject or between subject and subject”, and observed at 374:

This is not to say that some powers may not be held to be judicial though no adjudication in a lis partes is involved, for there may be sufficient justification for such a conclusion in an analogy with an admittedly judicial function, or in the fact that the power is ancillary to a judicial function, or in some such consideration:  R v Davison (1954) 90 CLR at 368.

25. The object of the Pilot proceedings will remain, throughout, the making of a binding determination of the rights of the parties in relation to the parenting orders or other questions to be determined.  Some recourse by the judge to attempts at arriving at an outcome through mediation may not necessarily infect the characterization of this ultimate object of the exercise of judicial powers.  



26. Hence, I incline to accept the aspect of mediation as not inconsistent with the characterization as a valid exercise of judicial powers.  However, as there may be some uncertainty on this issue, at the least, the exercise may be attempted with appropriate severance clauses in the case of invalidity of the mediation aspects.

  

(b)
Validity by reference to the Evidence Act
27. 
28. It is proposed that when parties consent to participation in the Pilot scheme, the consent orders will include agreement to the application of the Evidence Act 1995, section 190 which provides for dispensation with certain of the rules of evidence. 

Waiver of rules of evidence
190.
(1) 
The court may, if the parties consent, by order dispense with the application of any one or more of the provisions of: 

(a) Division 3, 4 or 5 of Part 2.1; or 

(b) Part 2.2 or 2.3; or 

(c) Parts 3.2 to 3.8; 


in relation to particular evidence or generally.

(2)
 … [relates only to criminal proceedings]

(3) 
In a civil proceeding, the court may order that any one or more of the provisions mentioned in subsection (1) do not apply in relation to evidence if: 



(a) the matter to which the evidence relates is 



     not genuinely in dispute; or 

(b) the application of those provisions would 

     cause or involve unnecessary expense or 

     delay. 

(4) 
Without limiting the matters that the court may take into account in deciding whether to exercise the power conferred by subsection (3), it is to take into account: 

(a)  the importance of the evidence in the
 proceeding; and 

(b) the nature of the cause of action or
defence and the nature of the subject 

       matter of the proceeding; and 

(c) 
the probative value of the evidence; and 

(d)  the powers of the court (if any) to adjourn the hearing, to make another order or to give a direction in relation to the evidence.

29. I take it that the consent would not seek to dispense with rules of evidence other than those identified by section 190.  



30. To the extent that the Pilot scheme, in substance, dispense with only those rules to which section 190 applies, and conforms with those provisions which may not be dispensed with under the Act (for this purpose, the “residual rules”), it will be fully consistent with the Evidence Act 1995.  It is relevant, however, to examine the operation of the Pilot scheme to determine whether its operation will be consistent with the residual rules.  It is also relevant to consider, independently of the Evidence Act, whether the Pilot scheme’s operation in relation to evidence will be consistent with broader considerations of procedural and substantive fairness.  In my view, this is the case, for the reasons set out below.



31. The consent to dispense with rules of evidence permitted by the Evidence Act section 190(1) relates to -

Part 2.1, Division 3:
General rules about giving evidence

This includes the rules about order, manner and form of questioning of witnesses, refreshing of memory by witnesses.

Part 2.1, Division 4:
Examination in Chief and Re-examination

Leading questions, hostile or unfavourable witnesses, re-examination.

Part 2.1, Division 5:
Cross-examination

Form of questions, prior inconsistent statements, production of documents 

Part 2.2:  Documents and Part 3.2:  Other evidence

Proof of contents of documents; views etc

Parts 3.2 to 3.8

These parts relate to hearsay, opinion evidence, admissions, evidence of prior convictions, tendency and coincidence evidence, credibility, character evidence.


32. The Pilot scheme will, therefore, operate without any formal application of these rules of evidence.



33. Of course, exercise of the power of dispensation from the rule against leading questions in examination in chief under the dispensary powers of section 190(1) may result in questioning which will, on occasion, produce less probative and reliable answers from a witness, which may raise considerations of fairness.  However it is clear that the discretion still remains with the judge to accord the answers only such weight as they merit in the circumstances.  These considerations apply also to the dispensation with parts 3.2 to 3.4 (rules relating to hearsay, opinion evidence, admissions) as those parts relate to rules which, in their essence, have the object of excluding evidence which may not be reliable.  Judges of the Court, when conducting proceedings under the Pilot scheme, will continue to apply the usual considerations as to relevance and reliability of particular evidence when determining the appropriate weight to give to the evidence.  Accordingly, dispensation with these particular rules should not produce any conflict with the specific Evidence Act provisions relating to relevance (sections 55 to 56) nor will it be inconsistent with the substantive fairness of the procedure.


34. An important consideration for validity is that under the Pilot scheme, parties will retain a right to appeal on usual grounds, including that a judge has attributed too much weight to a piece of evidence or has admitted irrelevant evidence. 



35. The residual rules of evidence which will continue to apply to proceedings under the Pilot scheme (as they are outside the provisions identified in section 190(1)) are those in Parts 3.1, 3.10 and 3.11 (Part 3.9 being applicable only to criminal trials).



36. Part 3.1 relates to fundamental rules relating to relevance of evidence.  It is of obvious importance that these rules continue to apply with their full force. I am instructed that “all evidence is to be conditionally admitted”.
  I understand this to mean that all relevant evidence is to be admitted, and in cases where the relevance of evidence adduced by a party may be conditional on the court hearing further evidence on related issues, and is therefore dependant on making another finding, that evidence will be admitted provisionally in the sense contemplated by the Evidence Act, section 57(1).
  That section provides -

Provisional relevance 

(1) If the determination of the question whether evidence adduced by a party is relevant depends on the court making another finding (including a finding that the evidence is what the party claims it to be), the court may find that the evidence is relevant: 

(a) if it is reasonably open to make that finding; or 

(b) subject to further evidence being admitted at a later stage of the proceeding that will make it reasonably open to make that finding. 

37. Thus, evidence which is subsequently determined not to have any relevance will not be admitted, in practice meaning that it would not be open to the judge to place any weight on the relevant evidence. 



38. Part 3.9 also may not be dispensed with under section 190.  It relates to criminal proceedings so will have no application.   



39. Part 3.11, which is not excluded and will continue to apply, relates to the discretions to exclude evidence on grounds of improperly or illegally obtained evidence, where its probative value is exceeded by prejudice, or its misleading or time wasting character, and it is understood that these rules will continue to apply to the Pilot scheme.  This is desirable given their basis in fundamental policy considerations.  



40. Part 3.10 relates to privileges. There may be some questions in relation to the continuing application of the rules of privilege under the Evidence Act.



41. The Pilot scheme contemplates the potential for mediation to be conducted in part by the judge, or for mediations conducted in the usual manner by mediators not to have privileged status.
  The Evidence Act, section 120 of Part 3.10, which will apply to Pilot scheme proceedings, states -

Unrepresented parties 

(1) Evidence is not to be adduced if, on objection by a party who is not represented in the proceeding by a lawyer, the court finds that adducing the evidence would result in disclosure of: 

(a) a confidential communication between the party and another person; or 

(b) the contents of a confidential document (whether delivered or not) that was prepared, either by or at the direction or request of, the party; 

for the dominant purpose of preparing for or conducting the proceeding. 

(emphasis added)

42. Hence it is essential for parties in the Pilot scheme, particularly unrepresented parties, to understand that any mediation they are involved in will not be confidential and would be outside the provisions of section 120.



43. Secondly, the Evidence Act, section 131 of Part 3.10 relates to exclusion of evidence of communications made during settlement negotiations, which would include mediation, and relevantly provides -

Exclusion of evidence of settlement negotiations 

(1) Evidence is not to be adduced of: 

(a) a communication that is made between persons in dispute, or between one or more persons in dispute and a third party, in connection with an attempt to negotiate a settlement of the dispute; or 

(b) a document (whether delivered or not) that has been prepared in connection with an attempt to negotiate a settlement of a dispute. 

(2) Subsection (1) does not apply if: 

(a) the persons in dispute consent to the evidence being adduced in the proceeding concerned or, if any of those persons has tendered the communication or document in evidence in another Australian or overseas proceeding, all the other persons so consent; or 

(b) the substance of the evidence has been disclosed with the express or implied consent of all the persons in dispute; or 

(c) the substance of the evidence has been partly disclosed with the express or implied consent of the persons in dispute, and full disclosure of the evidence is reasonably necessary to enable a proper understanding of the other evidence that has already been adduced; or 

(d) the communication or document included a statement to the effect that it was not to be treated as confidential; or 

(e) the evidence tends to contradict or to qualify evidence that has already been admitted about the course of an attempt to settle the dispute; or 

(f) the proceeding in which it is sought to adduce the evidence is a proceeding to enforce an agreement between the persons in dispute to settle the dispute, or a proceeding in which the making of such an agreement is in issue; or 

(g) evidence that has been adduced in the proceeding, or an inference from evidence that has been adduced in the proceeding, is likely to mislead the court unless evidence of the communication or document is adduced to contradict or to qualify that evidence; or 
…
44. Again, it is essential to ensure that the parties understand that any mediations conducted during the course of the Pilot scheme will not be subject to privilege and that, by participating in the Pilot Scheme and any mediations, the parties agree (for the purposes of s 131(2)(a)) that communications made during the mediation may be disclosed to the judge and relied upon by him or her.



45. Subject to these considerations, I am of the opinion the Pilot scheme is consistent with the Evidence Act.



(c)
Validity by reference to common law:  

46. The principal aspect of the common law for consideration is the body of law relating to natural justice.  For that reason, this issue and Question 5 are appropriately addressed together as also involving considerations .relating to procedural fairness.




47. The Pilot scheme raises considerations in respect of the two traditional components of the rules of procedural fairness:  the ‘hearing rule’ (audi alteram partem) and the ‘bias rule’.  



The hearing rule

48. In relation at least to the hearing rule, the statutory mandate that the child’s interests are the paramount consideration may have an impact on the application of rules of natural justice.  The content of the rules of procedural fairness which must be applied by administrative agencies and courts varies according to the particular circumstances.  To determine the applicable rules it is necessary to have reference to all the circumstances, including the nature of the power and the body in which it is reposed, the language of the statute which confers the power, and the interests which are likely to be affected: see R v Ludeke; Ex parte Customs Officers Association of Australia (1985) 155 CLR 513 at 528 per Brennan J.  In J v Leischke (1987) 162 CLR 447 at 457, Brennan J observed, in the context of proceedings relating to children in the NSW Children’s Court, that -

The general principle which governs this case is clearly established. It is stated by Barwick C.J. in Twist v. Randwick Municipal Council (1976) 136 CLR 106 in these terms (at pp 109-110): 

‘The common law rule that a statutory authority having power to affect the rights of a person is bound to hear him before exercising the power is both fundamental and universal ... But the legislature may displace the rule and provide for the exercise of such a power without any opportunity being afforded the affected person to oppose its exercise. However, if that is the legislative intention it must be made unambiguously clear.’

The principle governs the proceedings of administrative agencies and, a fortiori, the proceedings of the established courts: see per Dixon C.J. and Webb J. in The Commissioner of Police v. Tanos (1958) 98 CLR 383, at p 396. That is not to say that the content of the principles of natural justice to be applied by a court take no account of the nature of the jurisdiction to be exercised. The nature of the proceedings, the powers to be exercised and the prescribed rules of procedure may affect the extent to which a plenary right to be heard may be qualified, even in curial proceedings: see Reg. v. Ludeke; Ex parte Customs Officers' Association of Australia (1985) 155 CLR 513, at pp 520, 522-523,528,530. Like the Chancery jurisdiction in wardship, the jurisdiction of the Court under s.82 of the Act is to be exercised primarily for the benefit of the child and the exercise of that jurisdiction may require a determination as to the person in whose care the child should be. It may be said of the jurisdiction under s.82 what Lord Evershed said of the wardship jurisdiction in In re K. (Infants) [1965] AC 201, at p 219: 

‘The jurisdiction ... is surely ... very special, and being very special the extent and application of the rules of natural justice must be applied and qualified accordingly. The judge must in exercising this jurisdiction act judicially; but the means whereby he reaches his conclusion must not be more important than the end. The procedure and rules ... should serve and not thwart the purpose.’

If an unqualified application of the principles of natural justice would frustrate the purpose for which the jurisdiction is conferred, the application of those principles would have to be qualified: see Kioa v. West (Minister for Immigration and Ethnic Affairs) (1985) 159 CLR 550, at pp 615, 633-634. In some custody proceedings, some qualification of the principles of natural justice may be necessary in order to ensure paramountcy to the welfare of the child; for example, it may be necessary to keep a welfare report confidential, as in In re K. and as provided for in s.89(3) of the Act.  But a desire to promote the welfare of the child does not exclude application of the principles of natural justice except so far as is necessary to avoid frustration of the purpose for which the jurisdiction is conferred: see Re J.R.L.; Ex parte C.J.L. (1986) 161 CLR 342. 

49. It nevertheless appears to be the case, as indicated above, that there is a constitutional foundation for the rules of natural justice which creates a minimum floor of requirements for according procedural fairness in the exercise of judicial power.  As the planned operation of the Pilot scheme embraces an opportunity for all parties with an interest in child-related proceedings to be heard, it does not follow that the more inquisitorial nature of the proceedings under the Pilot scheme would affect compliance with the hearing rule.  The ultimate question which is to be determined, and upon which the parties’ right to be heard centres, will remain the child’s best interests.  



50. For this reason, I regard the Pilot scheme as consistent with the rules of procedural fairness relating to the parties’ right to be heard.



The bias rule

51. The second fundamental aspect of the rules of natural justice are that a judicial officer be free from bias or perceived bias.


52. The test to be applied in determining whether a judge is disqualified by reason of the appearance of bias is whether a fair-minded lay observer might reasonably apprehend that the judge might not bring an impartial and unprejudiced mind to the resolution of the question the judge is required to decide: see Livesey v New South Wales Bar Association (1983) 151 CLR 288; Vakauta v Kelly (1989) 167 CLR 568; Re JRL; ex parte CRL (1986) 161 CLR 342, 351 per Mason J; Johnson v Johnson (2000) 201 CLR 488, 493.



53. It is clear that the principles in relation to apprehension of bias will be expected to be applied with full force in the context of Family Court proceedings.  Given the ongoing nature of the judge’s involvement in various stages of the proceedings, in the context of the Pilot scheme, it is relevant that “a reasonable apprehension of bias can arise not only from some suggested source of disqualification which existed at the commencement of the trial but also from an event which occurred during its conduct”:  Galea v Galea (1990) 19 NSWLR 263, 278 per Kirby ACJ.


54. In considering whether the potential for judges to determine issues during the course of the proceedings may give rise to an apprehension of pre-judgment in the relevant sense, it is clear that the relevant bias will not readily be found:  there must be a reasonable apprehension that the judge will determine the issues otherwise than with an impartial and unprejudiced mind, which is "firmly established".    The warning of Mason J in Re JRL; Ex Parte CJL (1986) 161 CLR 342 is apt
 -
It needs to be said loudly and clearly that the ground of disqualification is a reasonable apprehension that the judicial officer will not decide the case impartially or without prejudice, rather than that he will decide the case adversely to one party.  There may be many situations in which previous decisions of a judicial officer on issues of fact and law may generate an expectation that he is likely to decide issues in a particular case adversely to one of the parties.  But this does not mean either that he will approach the issues in that case otherwise than with an impartial and unprejudiced mind in the sense in which that expression is used in the authorities or that his previous decisions provide an acceptable basis for inferring that there is a reasonable apprehension that he will approach the issues in this way.  In cases of this kind, disqualification is only made out by showing that there is a reasonable apprehension of bias by reason of prejudgment and this must be "firmly established" (Reg. v. Commonwealth Conciliation and Arbitration Commission; Ex parte Angliss Group (1969) 122 CLR 546, at 553-554; Watson, at 262; Re Lusink; Ex parte Shaw (1980) 55 ALJR 12, at p 14).  Although it is important that justice must be seen to be done, it is equally important that judicial officers discharge their duty to sit and do not, by acceding too readily to suggestions of appearance of bias, encourage parties to believe that by seeking the disqualification of a judge, they will have their case tried by someone thought to be more likely to decide the case in their favour.

(emphasis added)
55. Whilst Mason J’s reference to “previous decisions” of a judge appears to be to decisions made in separate cases, the potential for a judge in the Pilot scheme to make decisions on particular issues as the case proceeds should not, of itself, give rise to any reasonable apprehension of pre-judgement or partiality in the sense required for disqualification.
  


56. The “fair-minded observer” of the test for apprehended bias is expected to assess the reasonableness of any suggested apprehension of bias in the context of ordinary judicial practice:  Johnson v Johnson (2000) 201 CLR 488 at 493.  Judicial case management is now frequently used in the superior courts in Australia, and will be part of the context of ordinary judicial practice in which a fair-minded observer would understand judicial conduct.  As observed by Gleeson CJ, Gaudron, McHugh, Gummow and Hayne JJ in Johnson v Johnson at [13] -

… the reasonableness of any suggested apprehension of bias is to be considered in the context of ordinary judicial practice. The rules and conventions governing such practice are not frozen in time. They develop to take account of the exigencies of modern litigation. At the trial level, modern judges, responding to a need for more active case management, intervene in the conduct of cases to an extent that may surprise a person who came to court expecting a judge to remain, until the moment of pronouncement of judgment, as inscrutable as the Sphinx. In Vakauta v Kelly
 Brennan, Deane and Gaudron JJ, referring both to trial and appellate proceedings, spoke of "the dialogue between Bench and Bar which is so helpful in the identification of real issues and real problems in a particular case."
  Judges, at trial or appellate level, who, in exchanges with counsel, express tentative views which reflect a certain tendency of mind, are not on that account alone to be taken to indicate prejudgment.  Judges are not expected to wait until the end of a case before they start thinking about the issues, or to sit mute while evidence is advanced and arguments are presented.  On the contrary, they will often form tentative opinions on matters in issue, and counsel are usually assisted by hearing those opinions, and being given an opportunity to deal with them. 
(emphasis added)

57. Plainly the fact of judicial involvement in case management from the early stages of institution of proceedings will not of itself give rise to relevant apprehension of bias: see, eg, Young v Secretary, Department of Family and Community Services [2003] FCA 937.  It is only if the judge “enters the arena” in the sense of intervening in the proceedings in a way which might indicate a bias towards one of the parties,
 or manifests irreversible prejudgment on a particular issue at an interim stage of proceedings when the evidence is not complete, that an impermissible pre-judgment will be present.  In Sun v Minister for Immigration & Ethnic Affairs, (1997) 81 FCR 71, 122, Wilcox J noted the observation by Barwick CJ, Gibbs, Stephen and Mason JJ in R v Watson; ex parte Armstrong
 that it is common for judges to formulate propositions for the purpose of enabling their correctness to be tested, and that “as a general rule anything that a judge says in the course of argument will be merely tentative and exploratory.”  Wilcox J observed -  

This includes questions designed to elicit information or submissions.  Parties are advantaged by learning what is going on in the mind of the person hearing their case; this enables them to better target their evidence or submissions.  The proviso, of course, is that the person must be, and remain, willing to be persuaded out of any express or implied tentative view.

(emphasis added)
58. It is contemplated that judges conducting proceedings in the Pilot scheme may make findings on contentious issues as the hearing progresses, and that judges not be disqualified if they do so.  It is this issue to which question 5 is directed and it is appropriate to answer that question here.  It is understood that such findings would be made only after giving the parties an opportunity to put before the court all relevant evidence   On that basis, the progressive or ‘staged’ nature of the findings should not of itself give rise to an apprehension of prejudgment.  

59. In Re Finance Sector Union of Australia; ex parte Illaton Pty Ltd (1992) 107 ALR 581, a strongly worded finding on a particular issue was made by a member of the Industrial Relations Commission in a proceeding.  The same issue was to arise in subsequent proceedings and a disqualification application was made.  Deane, Toohey and Gaudron JJ found that both sets of proceedings “must be seen as steps in one overall context between the same group of interests and arising out of a common set of facts” and continued -

In that context, it appears to us to be unreasonable and impractical to think that the determination of factual issues at one point in the resolution of the overall contest could or should preclude involvement in other steps, the outcome of which may depend on the same facts or some aspect of them.

60. The special nature of child related proceedings will obviously not modify the general requirement that a judge must not approach the determination to be made without any pre-judgment and with an impartial mind.  Consistent with both aspects of the principles of procedural fairness, the child’s best interests must be determined on the basis of all relevant material and not on the basis of any prejudgment; and the parties must be given an adequate opportunity to be heard and put relevant material before a judge before any final findings are made on contentious issues.
   As noted by Kirby P in Australian National Industries Ltd v Spedley Securities Ltd (in liq) (1992) 26 NSWLR 411, a judge involved in ongoing management of a case should delay giving expression to non-essential findings about credit, or to opinions which will give rise to apprehension of bias.


61. Upon the assumption that judges will make findings in this manner throughout the proceedings, it would appear that the Pilot scheme in form will be entirely consistent with the principles of natural justice.


62. The less adversarial nature of the proceedings is also likely to result in a considerable degree of judicial questioning of witnesses, as well as questioning by counsel for the parties.  It is clearly permissible for judges to pose questions to witnesses on relevant issues, even lengthy series of questions: see eg Galea v Galea (1990) 19 NSWLR 263 at 273 per Kirby A-CJ.  While excessive questioning may be a ground for disqualification on the basis of apprehended bias,
 it is not judicial questioning of witnesses per se which is objectionable, but questioning which is pejorative in nature, demonstrates prejudgment or the drawing of a conclusion which is closed to further evidence, or untimely interventions which are unfair to a witness (the latter particularly in the context of a criminal trial).



63. Also relevant to the application of the rules relating to bias, is the feature of the Pilot scheme that anticipates that judges may attempt to mediate an outcome.  The question of whether this is consistent with the exercise of judicial power under the Constitution has been addressed above.  In relation to the rules of natural justice, it is clear that any attempts to mediate between the parties to a Pilot scheme must be free from any conduct which may be understood by a reasonable observer as partiality.  Matters may be raised during Pilot scheme which would be an inappropriate basis for judicial decision making, for example for reasons of irrelevance or prejudicial effect, and may need to be set to one side.  These are the sort of determinations which judges must routinely make.  It is an established feature of criminal and civil law that judges may hear contested evidence for the purpose of determining its admissibility, and where evidence is found to be inadmissible, may proceed to determine the issues without reference to that material, without any suggestion of bias.




64. It is also proposed that -

[T]he judge may hold private discussions with the parties subject to the same being recorded and copies of the transcript being made available to the other parties if required

65. This provision will clearly have implications in relation to compliance with the “bias rule”.  The principle is generally that a judge should not receive information from parties in the absence of other parties, (or the prior provision of that information to the other parties).  As Gibbs CJ put it in Re J.R.L.; ex parte C.J.L:

It is a fundamental principle that a judge must not hear evidence or receive representations from one side behind the back of the other:  see Kanda v Government of Malaya
.  McInerney J stated the practice as it is generally understood in the profession in Reg v Magistrates’ Court at Lilydale; Ex parte Ciccone
 as follows:

The sound instinct of the legal profession – judges and practitioners alike – has always been that, save in the most exceptional cases, there should be no communication or association with the judge and one of the parties (or the legal advisers or witnesses of such a party), otherwise than in the presence of or with the previous knowledge and consent of the other party.  Once the case is under way, or about to get under way, the judicial officer keeps aloof from the parties (and from their legal advisers and witnesses) and neither he nor they should so act as to expose the judicial officer to a suspicion of having had communications with one party behind the back of or without the previous knowledge and consent of the other party.  For id something is done which affords a reasonable basis for such suspicion, confidence in the impartiality of the judicial officer is undermined.

The principle, which forbids a judge to receive representations in private, is not confined to representations made by a party or the legal adviser or witness of a party.  It is equally true that a judge should not, in the absence of the parties or their legal representatives, allow any person to communicate to him or her any views or opinions concerning a case which he or she is hearing, with a view to influencing the conduct of the case.  Indeed, any interference with a judge, by private communication or otherwise, for the purpose of influencing his or her decision in a case is a serious contempt of court….

66. Mason J expressed similar views in that case at 350-351, notably stating that -

It would be inconsistent with basic notions of fairness that a judge should take into account, or even receive, secret or private representations on behalf of a party or from a stranger with reference to a case which he has to decide.  […]   A judge must therefore be alert not to receive any such communication….
(emphasis added)
67. Plainly, private discussions between a judge and a party to a case are traditionally regarded as conduct which, even if not demonstrating actual bias, will be the kind of conduct which would give rise to a reasonable apprehension of bias.  While the Pilot intends to make provision for tape recording of any private discussions, which in some may be regarded as removing the “private” nature of the communications, in my view this alone may be inadequate to allay the potential apprehension by a reasonable member of the public that the judge, due to the ex parte communication, may not bring a completely impartial mind to the resolution of the proceedings.  There is some doubt, in my view, whether the provision of a transcript to the other party would cure this apprehension.  A transcript alone, or even a tape recording, whether audio alone or audio-visual, will not convey everything that passes in an ex parte communication between a judge and the parties.



68. It may be that such private communications as contemplated in the Pilot would be regarded as permissible if conducted with the prior consent of the other parties to the proceeding – see, for example, the observation of McInerney J in Reg v Magistrates’ Court at Lilydale; Ex parte Ciccone
 which, as referred to above, was cited with approval by Gibbs CJ in Re JRL - that such communications may be permissible with the prior consent of the parties.  In my view, it would be unwise to include any provision for private judicial communications with parties unless it is subject to a requirement of prior consent by the other parties.



69. It would also be imperative to ensure that if a judge does elect to see parties privately, the recording and transcript must be readily available to the other parties upon request.  This will include, for example, the need to ensure that there are no practical barriers to parties obtaining such a transcript.  Transcript preparation by commercial providers is generally an expensive exercise, and the preparation of any lengthy transcript may, if done by such external providers, result in expense which may be prohibitive for an individual litigant.  Consideration would need to be given in such instances to the court providing such transcripts free of cost.



70. A further matter for consideration is the consistency of this provision with s 19N of the Family Law Act 1975, which provides:

Admissions made to counsellors, mediators etc. 

(1) This section applies to: 

(a) a family and child counsellor; or 

(b) a court mediator; or 

(c) subject to the regulations, a community mediator or a private mediator; or 

(d) a person nominated, or acting on behalf of an organisation nominated, for the purposes of paragraph 14C(3)(b) or subparagraph 44(1B)(a)(ii); or 

(e) a person to whom a party to a marriage has been referred, for medical or other professional consultation, by a person referred to in paragraph (a), (b), (c) or (d). 

(2) Evidence of anything said, or any admission made, at a meeting or conference conducted by a person to whom this section applies while the person is acting as such a person is not admissible: 

(a) in any court (whether exercising federal jurisdiction or not); or 

(b) in any proceedings before a person authorised by a law of the Commonwealth or of a State or Territory, or by the consent of the parties, to hear evidence. 

(3) Subsection (2) does not apply to the following: 

(a) an admission by an adult that indicates that a child has been abused or is at risk of abuse; 

(b) a disclosure by a child that indicates that the child has been abused or is at risk of abuse; 

unless, in the opinion of the court, there is sufficient evidence of the admission or disclosure available to the court from other sources. 

71. In Northern Territory v GPAO at 585, their Honours referred approvingly to the decision in Centacare Central Queensland v G (1998) 146 FLR 252 at 264 that s 65E of the Family Law Act did not operate upon s 19N of the Act so as to allow the admission of evidence contrary to its terms.  

72. In my view, in the absence of statutory modification to this provision, where a relevant admission is made during a mediation in the Pilot proceedings (whether conducted by a mediator or by the judge) it would be impermissible for the admission to be admitted into evidence or relied upon by the judge in his or determination.



73. So long as judicial involvement in attempts to mediate is conducted impartially and without the appearance of any pre-judgment of issues it appears to me that such powers will be consistent with the rules of procedural fairness.



74. As a general matter, relating to the general requirements of fairness to the parties and that justice be seen to be done, I note that a short form judgment will usually be provided, and that parties will be required to apply for full reasons as soon as possible after the making of the final orders.  It is important that this ability to request full reasons be made clear to the parties.  It is settled that a judge has an obligation to provide reasons for judgment: see Fletcher Construction Australia Pty Ltd v Lines Macfarlane and Marshall Pty Ltd (No 2) [2002] 6 VR 1, 31, per Charles, Buchanan and Chernov JJA;  Sun Alliance Insurance Ltd v Massoud [1989] VR 8, 18; Roy Morgan Research Centre Pty Ltd v Commissioner of State Revenue (Vic) (2001) 207 CLR 72, 83-4 and 
85-7. 


75. The extent of the reasons which will be necessary varies according to the circumstances, but an appropriate guide is that given by Gray J in Sun Alliance Insurance,
 that the reasons must be adequate to permit an appeal court to ascertain the reasoning on which a decision is based, and to ensure that justice is seen to be done.


76. Given that the right of appeal is an aspect of the Pilot scheme which is an important aspect in considering its overall validity, this right to reasons for judgment on request is also important. 



77. 
(d)
Other considerations
78. As a chapeau here expressed as a postscript, my opinion of likely validity nonetheless is merely an opinion of no more weight than my anticipation that the High Court might admit the public interest to rid Australia of arid jurisdictional disputes in the exercise of state and federal jurisdiction by admitting the Cross-Vesting scheme rather than strike it down in vindication of the purity of the federal judicial stream under Ch III.  It remains that the High Court has repeatedly confirmed that it is zealous to ensure that the essential integrity of the exercise of judicial power within federal jurisdictions is maintained.



79. The entire exercise of the Pilot scheme necessarily falls within the penumbra of uncertainty as to validity until such time as it is upheld by the High Court.  A general consideration in supporting validity is the fact that the custody jurisdiction is an emanation of the traditional parens patriae jurisdiction, as discussed above.  This factor is of significance in calibrating the scales to favour validity.
  



80. Constitutional uncertainties arise when there is any advance into original procedural areas, as the application of Ch III. It suffices in the present inquiry of purposes that the exercise is entirely justified in the public interest.

Question 3:  Whether parties may withdraw from Pilot scheme, or the  

Court may cease to provide the Pilot scheme:

81. It is proposed that, after parties have consented to participation in the Pilot scheme for determination of a child related case, they will not be free to withdraw.



82. The informed and voluntary nature of the consent of parties to the Pilot scheme is obviously a key feature of the scheme. This is particularly the case in light of the intention that the parties not be permitted to withdraw from the Pilot scheme once they have agreed to participate.  For this reason, the information which is to be given to the parties about the operation of the Pilot scheme in the Pilot scheme Consent Pamphlet
, must be comprehensive and easily understood.  It should identify all of the key features of the Pilot scheme and should also identify the way in which it differs from the “ordinary” method of dealing with children’s matters, so that the consent in that respect is truly informed as to the choice open to the parties.  Parties should be given adequate time to consider the options and should not be placed in a position where timing of mediations or hearings places them under any pressure to make an immediate decision.



83. The information provided at the outset should relate to all potential aspects of the Pilot scheme, including in particular the terms on which mediations may be conducted during the process, emphasizing the fact that such mediations will not be privileged.



84. It is also understood that in the event of a non-English speaking party, translation or interpretation facilities would be available either through the Court or general government services.



85. Legal advice for the parties prior to consent to participation is an important feature.  It is understood that Legal Aid will attempt to prioritise provision of advice to those involved in the Pilot scheme.
  In a situation where a party seeks legal advice but has been unable to obtain it, it would be desirable not to act on any consent to participate in the scheme as the basis for consent orders until legal advice has been provided.


86. It is important that parties will retain a right of appeal against decisions of a judge made in proceedings conducted under the Pilot scheme.  This is the ultimate safeguard of the fairness of the proposed procedure.  Provided that parties retain the right to appeal on the basis of the usual grounds of errors of law or fact, it is permissible, in my view, to provide that parties who have provided informed consent to participation in the Pilot scheme may not withdraw from it.

87. Finally, I have been provided with a draft form of “Consent for Children’s Cases Pilot Program”.  This form is appropriate in content but in light of the observations above, I would make the following suggestions in relation to its format.  First, given the significance of certain of the features discussed above in relation to the differences in the Pilot proceedings, and the importance of the parties being aware of them in giving their consent, I would place more emphasis on certain of the features listed in paragraph 3.  This could be done, for example, by use of bold type and grouping them together at the start of the paragraph.  I would also suggest, in some cases, modification of the language to ensure that the parties comprehend the implication of the particular features of the scheme.  These are -
(i) the non-privileged status of mediation (currently listed in 3(b));

(ii) the potential for the judge, as well as mediators, to be involved in conducting mediation, and that judges may still go on to decide the case even if they do conduct such a mediation (currently listed at par 3(e)).  

(iii) The fact that the judge may hold separate private discussions with the parties, if they are recorded and a transcript is later made available (currently combined with another feature at par 3(f))  This should be listed separately and prominently and, given the considerations discussed above, it would be prudent also to have a consent form for parties to sign specifically in relation to the conduct of separate private discussions.
Question 4:  Whether parties may consent to have their property 

proceedings dealt with under the Pilot scheme 

88. As noted above, members of the High Court have, on occasion, drawn a distinction between child related proceedings and other family law related proceedings in relation to requirements of procedural fairness.:  see M and M (1988) 166 CLR 69, 76; Re JRL; ex parte CJL (1986) 161 CLR 342 per Wilson J.  There is less support for the view that any “less adversarial” or more inquisitorial approach may be appropriate in the context of property disputes which are not governed by the paramount consideration of the child’s best interests:  see In re Watson; ex parte Armstrong (1976) 136 CLR at 257-258.
At the least, the application of Ch III requirements to the exercise of jurisdiction in property disputes is not levered by the special considerations attendant to the exercise of custody jurisdiction analogous to parens patriae where, as provided by the paramountcy principle of the best interests of the child under sub-section 65E.



89. However a threshold requirement for informed consent of the parties may augment consideration militating for acceptance of modified procedures to retain their characterization of being under the judicial power.


90. Taking into account that it is intended that parties not be permitted to withdraw from the Pilot scheme once they have consented to participate in it, it will be important to ensure that all aspects of the operation of the Pilot scheme are consistent with the constitutional, statutory and common law considerations referred to above before it is extended to property proceedings.  Particularly with reference to matters relating to the law of evidence and the interaction of non-confidential mediation with the judicial process, the exact way in which the Pilot scheme will operate may not be fully apparent until it has been in operation for some time.  There is a possibility that the more inquisitorial nature of these proceedings, and dispensations with, for example, conventional notions of confidentiality of mediations and formal rules of evidence will not be regarded as consistent with applicable law where there is not the overriding justification of determining the child’s best interests as the paramount consideration.  For that reason, it may be desirable in the first instance to refer only child related proceedings to the Pilot scheme for the first year of its operation, pending an understanding of how it will work in practice.  The potential to extend the Pilot scheme to property proceedings could then be reviewed in light of that experience.



91. In summary, the case for property jurisdiction consistent with Ch III is not as strong, but is not foreclosed.



92. For the reasons stated in the comments under Question 1(d) above, para 76 to 78, the significant enhancement of prospects of the custody jurisdiction with final reference to the traditional expression of the parens patriae principle militate for the initial scheme to be bedded down as confined to custody to the exclusion of consent jurisdiction as to property matters.  In this aspect prudence would militate towards what might be expressed as a precautionary principle against presenting a scheme that might in its reach be regarded as too confrontational for the High Court to adapt the application of additional expressions of Ch III requirements for validity to the extent that property interests might then be left for later consideration after the Pilot scheme for custody is bedded down.

Question 5:

93. Question 5 is considered with Question 1(c) above, and implicitly answered in the affirmative.



Summary
For the particular reasons stated, the Questions on page 3 above are answered generally as follows –


Question (1) (a) to (d)
Probably yes, subject to answer to Question 1(d) in paras 77 to 80 above.

Question (2)
So long as the jurisdiction is exercised within the form and spirit of the Pilot scheme, Yes.

Question (3) (a)
No.


(b)

Yes.

Question (4)

Probably yes, but it would be prudent to implement the Pilot scheme confined to custody issues before any extension to property disputes.
Question (5)

Yes, see para 37 above.
94. It is suggested that there be cascading severance clauses in the mediation provisions to cover the possibility of them being held alien to the exercise of Ch III powers under the Pilot scheme.



95. In summary, I have no doubt that it is justified for the Court to implement the Pilot scheme as a contemporary procedure advancing the public interest.  As for the Cross-Vesting scheme, it is for the High Court to determine whether abstract notions of protection of the purity of the judicial stream are held to prevail over plain public interest.  There is no warranty for validity, but the prospects are reasonably sufficiently 
vindicate the exercise being engaged.   Property issues are best left for later engagement.
GAVAN GRIFFITH QC
Melbourne
20 February 2004
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