A MORE FUTURE-FOCUSSED APPROACH

TO CHILDREN’S HEARINGS IN THE FAMILY COURT 
Introduction

It has long been a matter of concern to the Family Court of Australia and stakeholders in the family law system generally that the strictures of the adversarial system get in the way of decision-making that is in the best interests of the child.  Although it is well-established that children’s proceedings under the Family Law Act 1975 are not inter partes litigation in the usual sense, an even less adversarial approach is needed.  

It is still commonplace to find that children’s proceedings are lengthy and expensive with complex and apparently rigid rules about what information the Court can and cannot take into account. Too often parties provide the Court with unnecessary material that does not assist Judges in their task of deciding which outcome will be best for the children concerned. 

Where disputes cannot be negotiated or mediated to a satisfactory outcome, the trial should be more child-centred.  It should be more focussed on the future proposals of the parties rather a forum for trawling over past grievances that are not material to answering the question of what should be the future arrangements for residence, contact and other parental responsibilities.  

Decision-making by the Court must, however, be a proper exercise of judicial power that safeguards the right of the disputants to a process that ensures natural justice/procedural fairness.  However, there is always room to improve how a court can best serve children and as was said by Brennan J (as he then was) in J v Leischke (1987) 162 CLR 447 (at 457):

“If an unqualified application of the principles of natural justice would frustrate the purpose for which the jurisdiction is conferred, the application of those principles would have to be qualified: see Kioa v West ... In some custody proceedings, some qualification of the principles of natural justice may be necessary in order to ensure paramountcy to the welfare of the child;”

The Development of a New Approach

On 1 March 2004, the Family Court of Australia began trialing a new Children’s Cases Program (“CCP”).  It is operating at this stage only in the Sydney and Parramatta Registries of the Court. As it has been developed to operate within existing Court resources, places in the Program will be limited.

CCP will be evaluated in comparison with cases that proceed down the routine litigation pathway.  The perceptions of parties and their legal representatives will form a component of the research, along with those of other stakeholders and the children who are the subject of proceedings.  The evaluation plans to also assess the relative resource implications of the Program and the durability of the outcome orders.
CCP has been designed after a careful and extensive examination of certain European civil law systems for children’s cases.   The findings have been adapted to the Australian legal context, where we are fortunate to still have a comparatively strong armoury of dispute resolution services within the Court as well as in the community.  

Essential hallmarks of the European models include: 

· a much stronger emphasis upon the role of the Judge as compared to the parties in managing cases and determining what evidence is material to the decisions which are needed; and

· greater flexibility for the Judge to shift between the processes of determining contentious material facts and assisting the parties to find a consensual outcome through the use of mediation techniques.

The Court established a working group chaired by Justice Mark Le Poer Trench comprising members of the Court’s judiciary and staff and key stakeholders such as the Family Law Section of the Law Council of Australia, the Legal Aid Commission of New South Wales, the Commonwealth Attorney-General’s Department and the Federation of Community Legal Centres.  

When the proposed design features had been established, the Court obtained a detailed advice from former Solicitor-General for the Commonwealth, Dr. Gavan Griffith QC, which helped to fine-tune the model that has been implemented.  

Practice Direction No. 2 of 2004 issued by the Chief Justice on 27 February 2004 provides full details about CCP.  It is available at the Court’s website - <http://www.familycourt.gov.au/html/22004.html>.

What Case Types?

CCP is targeted to cases concerning children that fail to resolve following court-ordered mediation where otherwise a trial notice would issue, i.e. after completion of the Resolution Phase of the Court’s Case Management system. Most cases involving children are resolved during this phase and the Program is not intended to be a substitute for mediated solutions. 
Save for Hague Convention child abduction applications and applications for the determination of alleged contempts or contraventions, no particular children’s matter is deemed unsuitable per se.   Parties with both children’s and financial disputes will be able to have the children’s component heard in the CCP.  

Parties in children’s cases will be able to participate in the Program irrespective of whether they are represented by lawyers or not. While the presence of lawyers is highly desirable in family law litigation, the Court recognises that there are circumstances where parties either do not wish to, or are unable to afford legal representation.

Entry into CPP is voluntary. It requires all parties to the children’s proceedings to provide written consent to a hearing process that departs from the usual approach to trials. That consent will be formalised in a consent order. Once the parties have entered the Program, they may not withdraw from the Program except with leave of the Judge hearing the case.
Cases that do not enter CCP will follow the routine pathway to trial.  In comparison, CCP cases will begin the hearing process more rapidly and it is expected that they will reach determination much sooner.

Key Features of the Judicial Role in CCP 

Although the way the case is heard will be quite different, the substantive law is unchanged in that the best interests of the child is the paramount consideration and the provisions of the Family Law Act 1975 and caselaw remain applicable.  

It is essential to CCP that the Judge is in charge of the case and will play the leading role in relation to the conduct of the hearing, including: deciding the issues to be determined; the evidence that is called; the way the evidence is received; and the manner in which the hearing is conducted. The Judge will determine the order, sequence and manner of questioning by the parties.  The consent orders made upon entry into CCP expressly provide for the parties’ waiver of the rules of evidence as provided for in s 190 Evidence Act 1995 (Cth).  

Subject to any orders that the Judge may make, the 2004 Family Law Rules will apply to Program cases, including cases which are accepted into the Program before the new Rules come into effect on 29 March 2004.

All evidence is to be conditionally admitted with the Judge to determine the weight to be given to the evidence. No objections are to be taken to the evidence of a party or a witness or the admission of documents, photographs, videos, tape recordings etc other than on the grounds of privilege, illegality, or other such serious matter.

In addition, the Judge may direct the parties (or any other appropriate person) to make inquiries and obtain evidence on any issue the Judge determines is relevant to his or her decision. The Judge may direct this to occur irrespective of what the parties contend, including what reports are required and from whom and whether or not a Child Representative should be appointed.

The hearing in some circumstances may proceed as an orderly discussion between the Judge, the parties and their legal representatives (if any) and a witness or witnesses, rather than a traditional style of oral examination by cross-examination and re-examination.  In other cases a more traditional approach will be used. It is entirely in the discretion of the Judge whether cross-examination is permitted and the Judge may set limits on the length and nature of the cross-examination.

The Judge will also have the discretion of shifting between the processes of determining contentious material facts and issues and using mediation techniques to assist in determining the case.  He or she may hold private discussions with the parties providing those discussions are recorded and copies of the transcript of what has been said is available to the other parties if required. 

The parties may receive assistance from a Mediator during the hearing process. Unless the Judge decides otherwise, anything that occurs or has been said will not be privileged and will be part of the evidence in the matter.

Judgment may be given in specific parts rather than in one event at the conclusion of the hearing.  The Judge may continue to hear and determine the case regardless of whether he/she makes findings in relation to issues during the hearing. The exercise of this power by the Judge shall not provide a basis for his/her disqualification from continuing the hearing.  

How CCP will Operate in Practice

Information about the Program will be provided at the Case Assessment Conference.   It will also be provided to eligible cases at Directions Hearings and Interim Application Hearings. The Mediator and/or Deputy Registrar conducting the conference will provide answers to specific questions about the Program.   Cases can also be referred by a Judge, Judicial Registrar, Registrar or Deputy Registrar at any time.
The information given to each party will comprise a brochure, proforma consent form,   and the questionnaire they are required to complete and file with the Court in order to be eligible for CCP.  The questionnaire requires each party to set out their respective proposals for the parenting orders sought and some non-contentious facts of which they are aware.  

In respect of the consent form, parties will be advised to seek legal advice. The Court is most appreciative that the Legal Aid Commission of NSW will provide a solicitor to explain to self represented litigants, before they consent, the procedural consequences of entering the program (except where a Commission

solicitor is at that time representing the other party).

Where all parties decide to enter the Program the case will be listed before a Judge as the next event after entering the Determination Phase. The hearing may be conducted in an ordinary courtroom or in a conference room or at some other place at the discretion of the Judge. Lawyers are not required to wear wigs.  The layout of the hearing venue will be determined by the Judge in a manner that he or she considers will best meet the needs of the case.  In this regard, attention will be paid to cultural and family violence issues.

The hearing commences when the case first comes before the Judge at which time all parties will be administered an oath or affirmation.  Thereafter anything said by the parties to the Judge during the hearing is part of the evidence. All proceedings will be recorded and the Judge (or the parties at their own expense) may order transcript as required.

At the beginning of the hearing the Judge will identify and clarify the following matters with the parties (including any Child Representative in the proceedings):

· the current arrangements for the parenting of the children and the proposals of each party specified in the answers to the questionnaire; and

· any material non-contentious facts.

The Judge (who may be assisted by a Court appointed Mediator) will then determine and clarify with the parties (including the Child Representative) the contentious facts and issues that are material to the proposals of each party. In the context of this Program, “issues” are disputed facts on which findings need to be made in order to decide what orders should be made in the best interests of the child.

The relevant non-contentious facts, contentious facts and the issues for determination resolved by the Judge will be embodied in the court record.  The record may take the form of a document signed by the parties and the Judge, or an oral statement by the Judge where the agreement of the parties is acknowledged on the record. If a Child Representative is appointed after this time then a further opportunity will be given to the Child Representative for input to the issues.  The record of the settled issues for determination can be amended at any time by adding or removing issues for determination if approved by the Judge.

The Judge will then determine:

· what evidence is to be given in relation to the issues;

· the method of receiving evidence and the manner in which it is given; and

· what witnesses are to be called and the issues about which a witness will give evidence.

The parties will normally give their evidence orally on the first hearing day and subsequently, will normally give their evidence by affidavit unless otherwise directed by the Judge.  Such affidavits should only address the issues for determination settled by the Judge.

Unless otherwise directed by the Judge all evidence by other witnesses (with the exception of experts) is to be given orally and where appropriate by telephone or videolink.  The Judge may direct that an outline of the evidence in respect of each witness is to be filed and served within a reasonable time before the evidence is scheduled to be called. The Judge may decide that on the basis of the outline of evidence, a witness is not required.

The rights of a party to appeal against an order are not affected except that he or she will not be allowed to complain about matters to which he or she has agreed and, in particular, his or her consent to participating in this Program. The time for lodging an appeal against any order made, otherwise than by consent, will not commence to run until the conclusion of the hearing and the making of the last orders in the hearing, unless the Judge otherwise orders.

Conclusion

CCP is the latest illustration of the Family Court’s ongoing commitment to improving its approaches to resolving or determining cases.   It is irksome and unfortunate that some commentators seek to brand any attempt at innovation as an admission of the failure of existing processes.  Complacency is not a desirable feature of legal institutions and the Court is most appreciative of the support that CCP has been receiving from NSW lawyers and their organisations. Also, the Court’s plan for the Program was favourably remarked upon in the recent House of Representatives Committee Report Every Picture Tells a Story.
If the Program is evaluated to be a success, it could be replicated in other States and Territories and be offered with appropriate modifications to circuit cases. More bold still would be adoption of CCP’s successful features as the basis for legislative reform of the Family Law Act – and perhaps not only in respect of children’s cases.
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