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Terms of Reference

The capacity of current legal aid and access to justice arrangements to meet the community need for legal assistance, including:

(a) The performance of current arrangements in achieving national equity and uniform access to justice across Australia, including in outer-metropolitan, regional, rural and remote areas;

(b) The implications of current arrangements in particular types of matters, including criminal law matters, family law matters and civil law matters; and

(c) The impact of current arrangements on the wider community, including community legal services, pro bono legal services, court and tribunal services and levels of self-representation.

The Family Court has confined its comments in this submission to those areas of legal aid that relate to family law matters, and thus has not addressed each of the Inquiry’s Terms of Reference. 

The submission begins with an examination of the causal link between legal aid funding and self representation. This is followed by some observations of the impact of self representation on Court processes and on the parties involved; and in particular on matters involving an order for child representation. The final section includes some comments on specific Court concerns, including the situation of an unrepresented alleged victim of family violence in trials, and instances where the impact of particular merits tests may have an adverse effect on family law parties.

1. Legal Aid and Self Representation

1.1 Research Findings

The incidence of self representation within the Family Court, the reasons for its occurrence and the apparent increase in the proportions of clients who self represent have  been the subjects of several research projects in recent years. 

In 1998 Court-sponsored research conducted by Smith
 found that 35% of Family Court matters involved at least one party who was unrepresented at some stage of the proceedings. Questionnaires completed by 236 self represented litigants provided the following information: 

“Most unrepresented litigants who responded (61%) were male. Of those who gave answers, 69% said that they needed legal representation, and 56% that they had applied for legal aid; 85% of those who had not applied for legal aid either had been told or believed that they were not eligible for legal aid. Of those who had applied for legal aid, 84% were unsuccessful.”

 In 1999, the Australian Law Reform Commission estimated that 41% of litigants in the Court were self represented, or partially represented.
 

The relationship between self representation and denial of, or ineligibility for, legal aid is undoubtedly complex. Research conducted by Dewar, Smith and Banks in 2000
, once again conducted under Court auspices, suggested that the major reason for a lack of legal representation was a lack of money. Some respondents in that survey had failed the means or merits tests, while others had not applied for legal aid as they had been advised they would be unsuccessful. Just under half those sampled who had been refused legal aid were refused on grounds that were attributable to the 1997 changes to the legal aid guidelines. 

Interviews with 49 self represented litigants interviewed in the course of that research indicated that :

“Slightly more than three-quarters of the litigants in person interviewed said that they could not afford a lawyer and/or had been denied legal aid.” 

Hunter, Genovese, Chrzanowski and Morris
 have also referred to the noticeable influx of unrepresented litigants in the Family Court in recent years, and examined the factors which might account for this. Changes to Federal-State funding responsibilities and the significant cuts to legal aid budgets which occurred in mid 1997 were high on their list.
 However, other factors were identified as including the Court’s simplification of its proceedings, and the 1996 amendments to the children’s provisions of the Family Law Act. 

In fact, Hunter et al
 found that “[n]either the introduction of the Family Law Reform Act nor the cuts to family law legal aid had a significant impact on the proportion of unrepresented litigants in the registries studied.”
 

Although there is limited information about the profile of self-representation, there is a recognition in the literature that the number of self-representing litigants (referred to in this submission as SRLs) is increasing in the Court system, both within Australia and internationally. Such litigants are also disproportionately concentrated in the Family Court in children’s matters, as opposed to property matters.
The Court recognises that a group of litigants, by choice, appear unrepresented and, as Dewar et al have noted, a significant number within their ranks are dysfunctional ‘serial’ litigants. 

The research findings (while seemingly somewhat contradictory), show that the link between self representation and legal aid funding is not axiomatic. Denial of legal aid (or an apprehension that an application will be unsuccessful) is a major, but not the sole, reason why litigants self represent. 

Most recently, research conducted by Hunter, Giddings and Chrzanowski has been more definitive in its conclusions, viz 

The results of the research makes it clear that there is an extensive relationship between the unavailability of legal aid and self representation in the Family Court. That relationship is found not just in legal aid rejections or terminations, but also in non-applications for legal aid. They also show that in some cases, litigants may appear unrepresented even while holding a grant of legal aid
.   

1.1.1 Unbundling 

Despite the figures discussed above, the percentage of parties who are unrepresented throughout the entire Court process is very low, and current research indicates that most SRLs have partial representation at different stages throughout their proceedings. It appears that an informal process of unbundling is taking place. Unbundling has been identified as an innovation in family law in the Court’s recent publication Self-represented litigants ~ a challenge.

The Commonwealth’s Out of the Maze
 report described it as:

“…the process of providing legal information and support, but not beginning-to-end representation to clients. Unbundled assistance in family law matters comprises information about dispute resolution options; referral to mediation or counselling; assessment of merits of the case and settlement recommendations; preparation of information or settlement options for negotiations or conciliation; analysis of available income and help to develop realistic economic plans; or referral to necessary ancillary professionals such as therapists or counsellors. Unbundled services may be provided by legal aid commissions, community legal centres, private law firms and courts.” 

The practice is not without its problems, nor its critics. Out of the Maze noted that:

“Unbundling does have a downside … [and] … lead to unexpected consequences; for example, an affidavit may be prepared but the better advice may have been that proceedings were ill-conceived, or objectives could be met in other ways. Legal representation can play a key part in managing family law proceedings where often reason can be overshadowed by emotion and power imbalances can mean that a person cannot adequately conduct court proceedings on their own.”

The potential for practitioners to encounter difficulties with professional liability insurance and ethical issues has also been identified. Dewar
 has described the ethical and liability issues as follows:

“…lawyers who take only a small part of a matter run the risk of being sued for professional negligence if they do no alert a client to matters that fall outside the terms of their engagement, but which materially affect a client’s case or prospects of success. Lawyers argue that DTR means that that reduce their fees but don’t reduce their exposure to being sued for professional negligence.”

In relation to ethical issues, Dewar noted that particular professional duties might be compromised by the use of unbundling:
· “the duty to act with the utmost diligence and care on behalf of a client, and to pursue their case with utmost zeal

· ‘ghosting’ of affidavits and other court documents by lawyers could run counter to rules about not misleading the Court and appearance on the Court record

· rules about not communicating with an opposing represented party indirectly

· defining clearly how lawyers’ duties to the Court extend or apply to SRLs who receive legal assistance under a DTR model, ut who appear to the Court or to an opposing party to be acting alone.”

 The Court has written to the Attorney-General inviting his further consideration of the issues associated with unbundling, and providing a copy of the Dewar paper. The Attorney-General’s Department has advised that it is actively considering the matter. Unbundling might be an effective way of dealing with funding shortages, but it should not be accepted as a substitute for adequate funding.

1.2 Impacts on the Court of self-representation

The research findings described above also provide an increasing body of information about the various impacts of self representation on the Court system, on Judicial Officers, Court staff, other parties, and on the outcomes of proceedings. The significance of these impacts upon an adversarial model of justice, (in which the parties play the major role in defining the issues in dispute and adducing the necessary evidence), is considerable. The Family Court emphasises case management and primary dispute resolution techniques, and plays a more active role in proceedings involving children than it does when determining financial disputes. This can reduce some of the obligations and responsibilities placed on litigants in a strictly adversarial system, but a number of access to justice issues and concerns about a ‘level playing field’ remain. 

The Dewar, Smith and Banks research showed that:

· SRLs have a wide range of needs: for information, such as relevant support services, Court procedures etc; for advice, about such things as form –filling, Court etiquette, preparation of documents, the formulation of legal argument etc; and for support, both emotional and practical
· Judicial officers and registry staff experience difficulties when dealing with SRLs, because they lack legal and procedural knowledge
· SRLs use up more of the Court’s resources than represented clients
· Judicial impartiality and the need to help SRLs compromised the role of Judges and Registrars as presiding officer 
· an unevenness in the way judicial officers and registry staff respond to the needs of SRLs  suggested the need for a more consistent Court policy.
The report also included the following recommendations:

· there should be more and better timed information and assistance to SRLs

· although the Family Court cannot be the chief provider of support to them, it has  a role in coordinating those agencies who are able to offer support

· the Court should consider developing a clearly articulated policy, applicable to all Court personnel and Judicial officers, setting out the Court’s approach to SRLs from filing to disposition, and practices and procedures for assisting them 

· there should be better coordination at a local level of information regarding support services relevant to the needs of SRLs -  this would require funding and active management by the federal government and legal aid bodies.
SRL’s themselves reported various personal impacts on their ability to work, their finances, health, sleeping patterns and stress levels. They also indicated that they frequently failed to understand what the Judges say and what they are required to do at various stages of the proceedings.
 In relation to the impact on SRL’s, other research has identified: 

“Self-representation places a huge emotional strain on women. This affects their capacity to be a good advocate, to think logically and to be a good mother to the children while the process continues. All of these issues can have a negative impact – not only on their presentation to the court and child representative, but also on the impressions of others who may judge them along the way, such as family report writers. For women of non-dominant cultures or women with a disability, these issues are sometimes insurmountable.”

In his 1999 study, Smith estimated that unrepresented parties would have been assisted by representation in 81% of cases, and the Court would have been assisted and/or the child’s best interests served had they been represented in 80% of cases.
 Self representation also impacts upon the preparation of expert reports and the cross-examination of expert witnesses.
 Other negative factors include a reduction in settlement opportunities, longer trials; an obligation on Judges and Judicial Officers to provide procedural advice and assistance on procedural issues; and to be more interventionist.

In recognition of the Court’s need to respond to the needs of self represented litigants the Chief Justice established a committee and launched a two-year project in December 2000. Based on the principle that the Court must seek to deliver its services in ways that provide ‘a fair go for all’, the project’s goals project were:

· to develop a consistent national approach to providing services to litigants that are sensible, effective and understandable and conscious of the requirements of SRLs 

· to improve current Court services, including practices, procedures, protocols and pro formas

· to evolve deliveries that are clear, consistent and understandable to litigants of average ability.

The project identified a range of key activities, including:

· to review information and publications

· to establish an integrated and coordinated approach to instituting existing initiatives, such as the Family Court Support Program in Dandenong, nationally and review the suitability and the development of any partnerships that may be required to ensure they operate effectively

· to review Court processes and procedures to determine ways to make them clear and understandable

· to review avenues such as producing package material or establishing touch screens in Registries

· to establish national protocols and guidelines with particular reference to SRLs

· to develop internal and external communication campaigns outlining project activity to staff, clients and stakeholders respectively

· to develop Rules of Court that are fair, clear and understandable

· to develop a framework for the evolution of the Court process into the 21st century recognising the changing character and needs of those SRLs (and represented parties) who appear before the Court or seek its help in the resolution of conflict.

A good deal has been achieved and the project has now entered its second, consolidation, phase. 

1.3 Time taken to reach resolution

The impacts of self representation on time taken for matters to resolve appear to vary. Some research indicates that SRL’s are more likely to settle or abandon their claim through a lack of knowledge, but there is other evidence to suggest that self representation tends to prolong matters unnecessarily. Presumably impacts vary according to the nature of the dispute and the abilities of the SRL.

Hunter et al found in their 2002 study that:

“[f]ully unrepresented litigants do appear to have experienced disadvantages in the family law system. Their cases tended to finalise more quickly than others’, and involved relatively high proportions of withdrawals and default judgments, indicating problems in defending cases and/or complying with court procedures. Information and procedural assistance from the Court is likely to be of benefit to this group of litigants.” 

However, a swift resolution is not always a just one for fully unrepresented litigants.

“The fear of losing legal aid and potentially having to face the father alone in family law proceedings about contact weighed heavily on the women’s minds. Many felt they had no real choice but to accept settlement, even though they did not think it was a safe or workable agreement.” 

Although fully unrepresented litigants were likely to settle quickly, Hunter et al found partially represented litigants have been found to take up more Court time, and often proceed further down the litigation pathway. Their dispute often includes a child representative, and family violence issues.
Consistent with these findings:

“… parties have substantially more ability to negotiate and reach agreement when they have legal representation, than when they are dealing with court proceedings unrepresented. …


Therefore it is likely that some of these very tragic cases, where danger exists for the women, children and occasionally some of the professionals, will progress slowly through the courts partly because there are no lawyers involved. This long slow process increases the tension and ultimately increases the risk of lethal or very serious injury to any number of persons.”

2. Children

The Court is aware of three areas where legal aid funding impacts on the best interests of children: (1) self represented parents are less likely to be able to conduct an appropriate examination of the best interests of their children; (2) restrictions and capping of funding for child representatives; and (3) funding restrictions on the preparation of expert reports.

2.1 Exposing the Best Interests of the Child when Adult Parties are Self Represented

Self representation is almost inevitably associated with parties who have poor knowledge of the substantive and procedural law. In disputes involving children, where the parties must present their cases in terms which best promote children’s best interests recent research indicates that SRL’s find this difficult to do. 

“The inability of parties to discern what is relevant and present that information to the court seriously compromises the capacity of the court to make decisions that are in the best interests of children. Further, if parties are prevented from exploring these issues in the courtroom or during less formal negotiations because of their fear of the other party, then fundamental requirements of justice are lost. If a woman is unable to describe the violence with which she has lived, there is an incursion into natural justice because that is probably the single most important issue which her [and potentially the children’s] case involves.” 

Others have found similarly:

“Limited legal aid funding for Family Law proceedings is of great concern. Both the safety of the mother and the children’s well-being may be compromised by the absence of adequate legal representation. The best interests of the child(ren), which is such a fundamental concept in family law, is often dependent on the ability of their mother to safeguard them during the negotiation of residence and contact. It is obviously of particular importance that women who have been the targets of abuse are adequately supported to ensure that they are best able to promote their children’s well-being. It is also important that the law be tested.” 

These problems are compounded when funding is not available for a child representative, or when the funding ceiling has been reached.

2.2 Funding for Child Representatives

Although the funding for child representatives appears to be less restrictive than was the case several years ago, the Court has concerns that in these most serious cases funding is not guaranteed, as it is in criminal cases following the Dietrich ((1992) 177 CLR 292) decision. The Chief Justice has commented that “If it is unfair for a trial to proceed in a serious criminal matter without legal representation, how much more so is it in a case involving the welfare of the child?” 

The Commonwealth guidelines provide that aid may be granted for child representatives where the Court requests it and the legal aid agency considers it reasonable. This changes when one or other of the parties is self funded, and there is an added requirement that the self funding party contribute to the costs of the child representative. The amount of funding for a child representative is capped at $15,000. In complex cases, additional funding of $2000 may be available.

The importance of the role played by child representatives in child abuse cases has been demonstrated in the Court’s Magellan project. This began as a pilot in the Melbourne registry in mid 1998 and involved 100 cases selected because of their inclusion of allegations of serious physical or sexual abuse of children. These cases were specially case managed, resources were provided up front and firm time lines were imposed. The Attorney-General agreed to a waiver of the caps for child representatives, which were appointed in each case, and caps were also waived for the parents who satisfied the means and merits tests. The pilot proved to be successful, and cases were more likely to resolve without a judicial determination, they required fewer Court events and were finalised in a shorter time than had been the case with a sample of similar matters which were not specially case managed but heard several years earlier. Magellan is now being implemented across the Court and the Attorney-General has again agreed to a waiver of the caps for a trial period until the end of the current legal aid agreements (ie until 30 June 2004), at which time the outcomes will be reviewed.  

In 1994 the Full Court in Re K 
established guidelines for or circumstances under which a separate representative should be appointed for a child. 

The Court said:

“In relation to appointments of separate representatives we consider that the broad general rule is that the Court will make such appointments when it considers that the child's interests require independent representation.  

Subject to that broad general rule we suggest the following guidelines….

(i) Cases involve allegations of child abuse, whether physical, sexual or psychological…. 

(ii) Cases where there is an apparently intractable conflict between the parents….

(iii) Cases where the child is apparently alienated from one or both parents….

(iv) Where there are real issues of cultural or religious difference affecting the child….

(v) Where the sexual preferences of either or both of the parents or some other person having significant contact with the child are likely to impinge upon the child's welfare….

(vi) Where the conduct of either or both of the parents or some other person having significant contact with the child is alleged to be anti-social to the extent that it seriously impinges on the child's welfare….

(vii) Where there are issues of significant medical, psychiatric or psychological illness or personality disorder in relation to either party or a child or other persons having significant contact with the children….

(viii) Any case in which, on the material filed by the parents, neither seems a suitable custodian….

(ix) Any case in which a child of mature years is expressing strong views, the giving of effect to which would involve changing a long standing custodial arrangement or a complete denial of access to one parent….

(x) Where one of the parties proposes that the child will either be permanently removed from the jurisdiction or permanently removed to such a place within the jurisdiction as to greatly restrict or for all practicable purposes exclude the other party from the possibility of access to the child….

(xi) Cases where it is proposed to separate siblings….

(xii) Custody cases where none of the parties are legally represented….

(xiii) Applications in the Court's welfare jurisdiction relating in particular to the medical treatment of children where the child's interests are not adequately represented by one of the parties….”

This year the Court distributed a comprehensive set of guidelines for child representatives which are intended to clarify their roles and responsibilities. The guidelines cover the child representative’s relationship with the child, general procedures; issues involving accusations of family violence and abuse; cross cultural and/or religious matters; Aboriginal and Torres Strait Islander children; children with disabilities; and special medical procedures.

However, the Commonwealth guidelines make it clear that “A court order that a child’s representative be appointed in a matter does not impose an obligation on a Commission to grant legal assistance for separate representation.”

Practices appear to vary from State to State, but the Court notes that relatively recently  in Queensland concerns were expressed about limitations on a parent’s access to legal aid where a child representative was funded. 

“Where a child representative has been appointed in a case, legal aid will often be refused to both parents because the child representative is considered to be a guarantee that the best interests of the children will be promoted. …focus group participants do not always consider that child representatives achieve this.” 

Conversely, in Victoria, the Chief Justice noted in 1996 that at that time “The Commission refuses to fund a child’s representative where the parents are not legally aided and will only pay half the cost of representation for the child when one parent is legally aided.”
 In the case of T and S, (examined more closely below), the Full Court emphasised that it is not the child representative’s role to present evidence or argue the case for either of the parties.

“We do not agree that it is part of the child representatives duty to investigate and present the case for one of the parties. Indeed to have done so in the present case would have compromised the child representative’s neutrality.”

State legal aid agencies websites indicate that where one or both parties are self funded they will be notified of an expectation that they are to meet the child representative’s costs.

The Court suggested in its submission to the 1998 Senate Legal Aid Inquiry,
 that a separate fund should be established and administered by the Court to fund child representatives, as occurs in New Zealand. The Court notes with interest that this proposal has subsequently been the subject of discussion and support, but has not apparently been considered by Government.
 

The Court notes that various provisions of the Family Law Amendment Bill 2003 have recently been considered by the Senate Legal and Constitutional Committee. Several of those relate to the bearing of costs for child representatives by the parties, ostensibly to clarify the law in relation to the Court’s power to award costs. Because of its concerns that the best interests of children may be compromised by the proposed amendments, and that there had been insufficient consultation, the Committee recommended that they not proceed until wide ranging consultation had been conducted and relevant concerns addressed. 

3. A Less Adversarial System
Arising out of the work of the Self Represented Litigants’ Committee of the Court, the court has now begun to examine the possibility of introducing a less adversarial approach, particularly in children’s cases.

Past practice has been to examine other common law systems similar to those in Australia in countries such as the USA, UK and Canada with a few to incorporating approaches adopted in some of those countries.  While this is a valuable process, the reality is that these countries still operate an adversarial system similar to our own and with the possible exception of New Zealand, it is the Court’s view the Australian system has little to learn from these countries in this area.  However it is notable that Legal Aid is much more freely available to family law litigants in New Zealand, the UK and Canada than it is in this country.  To an extent this operates to alleviate the ill effects of the adversarial  system and perhaps explains why there has been no real change of approach in those countries.

So far as the United States is concerned it has an extremely limited Legal Aid provision, but the adversarial system is so ingrained in the US legal system, little development has taken place to overcome some of the difficulties associated with it. Legal aid is supplemented in some States by compulsory pro bono schemes.  It would however be fair to say that more recent US concentration on mediation has arisen largely from a sense of dissatisfaction with the adversarial system.

In Australia, the issue of a change has received little attention.  In 1995 the then Attorney-General, Michael Lavarch, requested the Australian Law Reform Commission to consider whether changes should be made to the adversarial nature of family (and other civil) procedures.  For reasons that are somewhat difficult to understand, the ALRC failed to do so and instead obtained terms of reference to embark on a general survey of the civil justice system in Federal Courts in Australia.  The failure to consider alternatives to the adversarial system presented a considerable lost opportunity that the Court believes should have been taken.

Faced with the problems arising out of the limited availability of legal aid and the high cost associated with Family Law proceedings, the court over a number of years taken steps that have been designed to alleviate some of these difficulties.  One step was the simplification of its procedures, which has in turn lead to a complete revision of Court Rules and forms to make them more user friendly. Another was to revamp the court’s case management system to make it more responsive to the needs of individual litigants.

A third was the initiative of the Self Represented Litigants Committee itself and the adoption of its recommendations including a web site specifically directed to improving the situation of self represented litigants and providing much greater assistance to them.

The Full Court for its part has laid down guidelines for the assistance that judges can give to self represented litigants. See the guidelines in Johnson v Johnson (1997) FLC 92-764, and the guidelines, as further revised, in Re F: Litigants in person guidelines (2001) FLC 93-072. The guidelines aim to ensure a fair trial, assistance with procedural matters and clarification of applications, the law and submissions.

However, what is now recognised is that while these initiatives may serve to help people prepare for a trial, its adversarial nature is well beyond the capacity of nearly all self represented litigants.  This has obvious implications for the administration of justice, and becomes particularly troublesome when considered in the light of cases involving children.  As a result the court is now considering ways in which trials can be conducted in a less adversarial manner.

In this regard it was thought appropriate to pay regard to the way Family Law systems operate in Europe.  A judge and a staff lawyer this year visited France, Germany and Italy on a study tour to examine the handling of children’s cases in those countries.  Similarly the Chief Justice as an adjunct to another visit, visited Finland and Belgium to examine the systems there.

The consensus view as a result of these visits is that there may be considerable merit in adopting the much more active judicial control taken in those countries to family law matters involving children.

While the same approach may be of value in other cases, it is considered that children’s cases are particularly suitable because as courts have held on a number of occasions (see, for example D and Y (1995) FLC 92-581; and Re Lynette (1999) FLC 92-863) proceedings concerning children are not strictly adversarial.  This is because the welfare of the child is the subject matter of the proceedings but the child is not a party to them.  However in this country the proceedings remain very much adversarial in form and all too often the needs of the parties and their dispute tends to overshadow what is the real issue in the case, namely an order that will best serve the child’s interests.

It appears to be quite clear that the less adversarial approach to trials adopted in France and Germany considerably reduces the length and complexity of trials involving children’s issues, thus enabling them to be disposed of in a much more timely fashion.  It is commonly asserted that the system in those countries work because there are many more judges appointed there than in this country.  However it seems to the Court to stand to reason that if cases can be disposed of promptly and take less time, this would not seem to call for a multitude of judges to deal with them, and certainly not call for more judges than are currently appointed in this country under the present system.  Nevertheless it must be recognised that, in the absence of legislation, there may be considerable obstacles to the introduction of a less adversarial system into Australia.

It is also important to note that the introduction of such a system should not operate to undermine what the court believes to be one of the great strengths of the Australian system, namely the mediation and conciliation of disputes at the earliest possible time.

Bearing these factors in mind, the Court has determined to operate a pilot project in the Sydney and Parramatta Registries commencing in 2003.

In order to overcome the legal problems referred to above, it is proposed that participation by Court clients will be entirely voluntary and will take place with their express consent.  The benefit to them will hopefully be the prompt determination of their cases and a considerable reduction in the expense of achieving that.  

It is intended to take a suitable number of cases in which the parties will be required as a condition of their participation to agree to a number of matters.  These would include:

· Agreement that the judge is not to be disqualified from further hearing a matter if he/she attempts to mediate a result.

· That the nature of the evidence to be given and the mode in which it is given will be determined by the judge.

· That the judge will be entitled to determine what expert evidence if any is to be required and the mode in which it will be received.

· That the extent of examination and cross examination of witnesses will be determined by the judge.

It is anticipated that these steps will enable the judge to concentrate on the real issue, namely the welfare of the child uncluttered by irrelevant allegations that are sometimes routinely produced by the parties in lengthy and costly affidavits in children’s proceedings.

Participation in the program will not affect the parties rights of appeal, however certain appeal grounds will be excluded by agreement at the commencement of the process.

The judge will still have the discretion to appoint child representatives and of course to order family reports.

It is vital that the pilot program be properly evaluated both from the point of view of cost to the client and cost to the court.  If it is to be successful it would obviously be appropriate to extend it to all court registries and hopefully it will eventually receive legislative support to obviate the necessity for consent as a pre-requisite to participation.

It is considered that this program has a real potential to completely change the way in which family law litigation is conducted with the real prospect of lowering legal costs and in particular, legal aid costs, thus making legal aid more readily available to a greater number of people.  It should also mean that the family law system would operate in a much more speedy and efficient manner.

4. Specific Issues for Parties

4.1 Self Representation and Family Violence

The Chief Justice has expressed his concern about the significant practical concerns of self representation and family violence.

“Obviously the Court has an obligation to provide a just and equitable system for all who come before it. However it is most inappropriate for former partners and other family members to be cross examining each other when litigation is unavoidable. And it must be nearly impossible for formerly intimate adults to negotiate a settlement at a conciliation conference in their own, particularly when their relationship has been characterised by a power imbalance. It is precisely in these circumstances that a legally trained and informed objective advocate is so badly needed.” 
 

The case of T and S (2001) FLC 93-086 illustrates how a lack of funding, resulting in self representation can impact on parties and children. This was an appeal to the Full Court in a parenting matter. The mother, T, had, at first instance, represented herself before the Court on five of the six days of the trial and the father and child representative were represented by Counsel for its duration. The mother’s self representation was described in her appeal grounds as having occurred “not through personal choice” and  Legal Aid Queensland had decided not to fund her as they were funding the child representative.

The trial judge considered competing applications for residence of the child. He heard and accepted evidence (including expert evidence) that the mother: had led an erratic lifestyle; was ambivalent about her emotional attachment to the child; suffered histrionic personality disorder; was prone to exaggeration, impulsive, and unpredictable; could not be believed as to her accounts of family violence; and had resumed cohabitation with the father, a fact inconsistent with her stated fear of him.

On appeal, the Full Court found that the mother’s cross-examination of the father “…barely touched upon the significant issue in the case, namely, her alleged erratic behaviour. Similarly, the issue of domestic violence … virtually disappeared.”
 The Full Court also found that the Mother’s cross examination of a police officer who had attended the home of T and S in relation to domestic violence “was largely inconsequential.”

The mother also cross-examined the general practitioner who had diagnosed her with histrionic personality disorder. The Full Court noted that:

“[117] The task of cross-examining an expert witness such as Dr RS in circumstances where the witness is asserting a personality disorder on the part of the cross-examiner is an extremely onerous one and one which was clearly beyond the capacities of the Mother.

[118] Dr RS took the view that because she considered that the Mother was suffering from a personality disorder, then her claims of domestic violence could be discounted. …

[119] Her cross-examination was therefore critical from the point of view of the Mother.

[120] Had she been represented by competent Counsel who had been properly instructed, no doubt the cross-examination would have been directed to the issue as to whether the observed symptoms might have been a reaction to a long history of domestic violence. Counsel would have no doubt drawn attention to the history as now described by the Mother and the literature, some of which is contained in the additional material that is sought to be introduced before us, to the effect that victims of domestic violence may exhibit symptoms of the type described by Dr RS as a result of having been subjected to domestic violence.

[121] That of course did not happen.” 

The Full Court allowed the admission of further evidence at the hearing of the appeal. This evidence portrayed a long and disturbing history of domestic violence. There was evidence of specific incidents, including the father holding a gun to the mother when she was eight months pregnant, and allowing her to see her child on condition that she had sex with the father. There was evidence of violence, humiliation and name calling in front of the child, other family and friends. The Full Court recounted evidence of general incidents involving:

“…grabbing her around the throat and pulling her hair, biting her, particularly her nose, hitting punching and kicking her, dragging her across floors, throwing objects at her and holding a knife against her throat. It seems that some of these attacks occurred in front of the child and also included offensive sexual attacks.” 

The Full Court also considered new expert evidence from a psychologist that the impact of the violence could have caused symptoms similar to histrionic personality disorder, but that in the mother’s case she was more likely to be experiencing post traumatic stress disorder and suffering from battered woman syndrome.

None of this evidence was presented in the first trial. It is unlikely that T would have had the capacity to present such evidence or effectively cross-examine on it.

The Full Court accepted the new evidence and remitted the matter for re-hearing.

Chief Justice Nicholson provided additional reasons to the judgment in which he noted:

“[203] This case highlights the fact that, as also occurs on occasion in the area of criminal law, women who have suffered serious domestic violence may be unable to present their cases unaided in family law proceedings. The present legal aid system does not appear to be able to cope with these problems. …

[206] While the Family Court is moving to alter its procedures to make them more readily understood by self represented persons, the Full Court pointed out in Re F (supra) that it is just not possible to provide a ‘level playing field’ in cases such as this to self represented persons and as this Court’s joint reasons have indicated, the issue of providing procedural fairness creates great difficulties.

[207] At the very least, a self-represented person’s lack of capacity to present aspects of their case in a particular manner often does not lend itself to the drawing of the adverse inferences that are usually drawn when parties are represented.

[208] Aspects of the present case are illustrative of this. His Honour drew an adverse inference from the Mother’s failure to raise in her affidavits, a coherent history of her allegations of domestic violence. The additional material before us provides a plausible explanation why such an inference should not be drawn.

[209] Similar observations can be made about the Mother’s failure to cross-examine about these incidents.” 

He also said that “[t]he denial of legal aid in the circumstances seen in the present case appears to infringe the practical enjoyment of rights which are meant to be assured under both the Convention on the Elimination of Discrimination Against Women 1981 (CEDAW) and the Declaration on the Rights of Disabled Persons 1975 (DRDP).”

The case raises the particular problem faced by victims of family violence who have been unable to obtain legal funding for family law proceedings. Problems illustrated in parenting cases also occur in property proceedings. 

As the Chief Justice noted in 1997:

“…for so many people, the capacity to assert their rights depends heavily upon legal aid which is now, save for exceptional cases, capped. It does not seem to be understood that the current policy of setting an arbitrary limit on aid can play into the hands of parties in a stronger financial position who would seek to erode the resources of those who are dependent on legal aid.

… [F]inancial strength and weakness often fall along gendered lines. The evil of power imbalance in family law is most graphically seen where victims are forced to represent themselves and cross-examine or be cross-examined by a party who is the subject of family violence allegations bound up in the proceedings before the Court. Such situations run absolutely counter to recent legislation by State and Commonwealth Governments which purport to appreciate the rights of family violence survivors.” 

As funding rates and merits tests have not been radically expanded in recent years, this comment is likely to reflect the current situation. Concern has also been expressed that an awareness of an ex-partner status as legally aided, will effect the way a party runs a case. “In cases of domestic violence, the use of litigation against the former spouse can ensure that her legal aid entitlement is exhausted before the trial.”

The Chief Justice has also commented on the opportunity for obstruction where legal aid is scarce:

“At a time of turmoil in people’s lives, denial of legal aid puts additional pressures not just on the unrepresented person, but also on the other parties in the dispute, their legal representatives and on the Court. It inevitably increases the opportunities for delay and reduces settlement opportunities. For some, the sense of injustice that is caused becomes expressed against the former partner or their children, or the latter become pawns in the process. While violence is the most extreme manifestation, we also see heightened obstructionism and unwillingness to comply with orders or other post-separation arrangements.” 

Being cross examined by a self represented perpetrator of violence has been described as “demeaning and terrifying”, a “horrific experience”, frightening and intimidating.

4.2 Obtaining funding – Merits tests

State legal aid agencies are required to impose a variety of merits tests before funding a family law matter. Two of these tests have particular impacts on family law clients, namely compulsory participation in primary dispute resolution (PDR), and the requirement that a parenting dispute involve a substantial issue, or (where a variation in a parenting order is sought) disputes, a “material change in circumstances”.
4.2.1 Participation in Primary Dispute Resolution

Most States, consistent with the Commonwealth guidelines, will not fund family law litigation unless attempts at PDR have failed or been exhausted. There are also some exemptions from participation in PDR where a party identifies family violence. Screening out these cases is critical.
 Where there is a power imbalance PDR outcomes can be at the least, unfair, and at the worst, dangerous, especially in family disputes. Agreements that come unstuck are more likely to result in parties returning to the process and seeking resolution all over again. Clients “… may face the invidious choice between trying to live with unworkable contact orders or the possibility of contempt proceedings for failing to honour contact orders.”

Criticisms have been made that PDR, as a legal aid funding prerequisite has been elevated:

“… in practice, to a mandatory status with resolution of the disputes being the strongly encouraged outcome. In light of this it is not surprising that many focus group participants felt that they had no choice but to participate in a [Legal Aid Queensland] conference.” 

Another concerning aspect is that particpants are encouraged to behave in certain ways to ensure they “pass” the PDR test. Clients:

“…were advised by their own solicitors that it was important for them to ‘appear flexible’ in their negotiations about contact with the father. They were very aware that their performance in the conference was important and they must appear flexible and reasonable.


The mandatory use of PDR processes, with a strong emphasis on resolution, discourages raising the issues of domestic violence and child abuse, and may even discourage meaningful exploration of the best arrangements for the care of the children.” 

The PDR hurdle has also been found to impinge upon and influence the solicitor/client relationship which is critical in seeking the best outcomes for parties.

 “The strategic aspects of legal work, where a lawyer and their client decide how best to approach a case, have been discarded. It is [the state legal aid agency] which maps the course by having to give approval to every step the client can take. This is different for privately funded clients. It creates very different tiers of access to justice for members of the Australian community, depending on their wealth.” 

The requirement that legal aid applicants participate in PDR is clearly not appropriate in all cases. Funding influences the decisions parties make, and these decisions have enormous potential to impact on the safety of the parties and children. “It is no longer the case, as it was once thought, that mediated agreements are agreements negotiated in the ‘shadow of the law’ and are a direct reflection of a likely judicial decision.”

4.2.2 “Dispute about a Substantial Issue” / “Material Change in Circumstances”

In parenting disputes, funding will be considered where there is a “dispute about a substantial issue” in guidelines. Most State Commissions require a “material change in circumstances” to vary or discharge a parenting order. This presents particular difficulties for residence parents to obtain assistance if parenting arrangements have broken down. For example, formalising a residence arrangement may not be considered a substantial issue. However the non-residence parent “becomes eligible for legal aid because he can claim he is not having contact with his children. This is generally interpreted as a dispute about a substantial issue.” 
 

There is evidence to suggest that the merits requirement of a substantial issue and the need to “appear flexible” influence the choices available to applicants for legal aid – even when there is concern about the safety of children. “[A]pplicants for legal aid must present their application in a way that offers the best possible opportunity for them to secure funding. This may exclude a request for ‘no contact’.”

Even where there is a dispute about a substantial issue, research conducted in 1999  indicated that only one party may be funded. “[O]ther than in exceptional cases, women are now unable to obtain legal aid funding to oppose an application for contact, even where there has been a history of domestic violence by the applicant father.” 

Women have also been found to face particular difficulties in seeking funding for variation applications. Rhoades, Graycar and Harrison reported that, “…aid will rarely be provided for a variation of contact, but is more likely to be granted where it is alleged that contact has been denied and a contravention application is made. For aid to be given for a variation of contact order would require proof of distress to the children, supported by medical reports.”

Kaye et al similarly describe the situation of a woman in their study who was “unable to obtain legal aid when she sought to change unsuitable contact orders to protect her children but is now receiving legal aid in respect of the contempt charge she is defending for breaching her orders.”
 She was unable to demonstrate a material change in circumstances that would have allowed for funding of the variation application.

Applications for enforcement of parenting orders have increased considerably in numbers in the Court in recent years. The guidelines only permit funding for such proceedings if they concern a Commonwealth priority (being a matter arising under the Family Law Act, the Child Support Assessment Act, or the Child Support (Registration and Collection) Act) and the state legal aid agency is also compelled to consider the behaviour of all parties since the orders were made. Rhoades has noted “[e]nforcement is a remedy that is effectively only available to the contact parent, in that the court will not coerce a person into maintaining a relationship with their child.”

4.3 Obtaining funding – Rigidity

The rigidity of application of means tests to family law proceedings can occasionally be productive of substantial injustice.  These tests tend to be predicated upon the concept that parents who have an obvious interest in the outcome of proceedings should only be funded if their means are such as to require aid.  On the face of it, this is unexceptional depending upon the limits that are placed upon the grant of aid.  However, it takes no account of persons who might be described as disinterested volunteers with a special interest in the welfare of the child.

Two examples may help to illustrate this point:

(a) The mother of the child who suffered considerable intellectual and physical disabilities to the extent that she could only communicate through a special type of board with others, had formed a relationship with a person being the father of the child or which on the face of it was likely to be exploitative.  The mother’s sister became extremely concerned about the welfare of the child in these circumstances and commenced proceedings in the Family Court seeking a residence order.  Both she and her husband were in employment and were buying their own house.  Their means were modest and certainly insufficient to fund full scale family law proceedings.  However, they failed the means tests and accordingly were forced to conduct the proceedings as self represented litigants.  On the other hand the mother and father qualified for legal aid and were represented.

(b) The mother of three young children died and before her death, requested a close friend who also had three young children to take over their care.  The two fathers of the children did not wish the children to live with them.  The mother’s sister with whom the children had had very little connection and with whom the mother had been on bad terms, commenced proceedings in the Family Court as did the mother’s friend.  It was quite clear that the motivation of both applicants was a disinterested one, concerned only with the welfare of the children.  The mother’s sister obtained aid, but the mother’s friend did not and was forced to conduct the proceedings herself after expending some $20,000 on legal costs in relation to preliminary proceedings.

In both of these cases it is difficult to see why a legal aid authority armed with an appropriate discretion would not have granted aid to the unrepresented person despite their financial position which was modest in both cases.

5. Servicing People in Remote Areas
The court has a policy of providing as good a service as is possible for people in remote areas.  This not infrequently involves a judge conducting cases at places like Thursday Island or Cooper Pedy.  The court is anxious to provide this service but remains very much at the mercy of Legal Aid Authorities as to whether it can do so.  It is not uncommon for Legal Aid Authorities to refuse aid at the location where the people and witnesses live and require that the matter be determined at some other location which may be hundreds of kilometres away and which may not be accessible to them by road.  This produces the ludicrous situation that the court is ready and willing to provide the service at the remote location, the parties and witnesses are at the remote location but administrative authorities in the form of Legal Aid Commissions are able to prevent the delivery of justice at that location.

Conclusion

The Family Court recognises that legal aid resources are not infinite, and that the difficult task facing Government, and consequently the State agencies, is assessing priorities within available budgets. However, it argues that family law tends to be overlooked when those priorities are being considered. Disputes involving children are particularly difficult, both for the Court and the parties concerned. Many litigated matters involve allegations of serious abuse, and require the active participation of legally qualified advocates to ensure that the Court is adequately informed about the issues in dispute and the available options The range of circumstances in which a lack of legal aid has significant impacts has been well described in the following passage:

“Other problems arising from inadequate legal aid as reported by the professionals included: child representatives not being appointed in cases where they were necessary; counselors (sic) having to take on the role of preparing reports that should have been prepared by psychiatrists; women dropping actions where they had a good case but felt unable to represent themselves, especially where the other party had legal representation; people being forced into agreements at Legal Aid conferences; women conceding to unworkable contact arrangements that put them at further risk, or agreements by default; aid being withdrawn part way through proceedings with disastrous effects; cases not being taken back to court to vary orders despite good grounds; long delays in getting appointments for legal aid even in urgent cases; women being refused legal aid because they have access to property despite having no money at all; the risk of unqualified workers trying to help women prepare for appearing in court as unrepresented litigants; and the necessity to prove your case twice, once to the Legal Aid Commission and once in court. Several respondents raised concerns about in-house mediation or other forms of merit review used by the Legal Aid Commission…”

The Family Court’s experience is consistent with this view, and is supported by the in-house and external research findings discussed in this submission. 
Quite obviously more funds need to be provided by way of legal aid in family law proceedings.  Secondly Legal Aid Commissions should have and exercise a real discretion in appropriate cases to provide aid regardless of formal caps and guidelines.  Thirdly however, it is submitted that courts and government must work more closely together than has occurred in the past with a view to improving the system of justice in ways that will be of real benefit to the community.  It is simply not good enough to throw money at a problem in the hope that it will go away.  There is no reason why the gate should be shut on devising better means of determining family disputes than those that we have at present. However, in the meantime the very real problems associated with the provision of legal aid must be addressed and addressed in a sensible and sympathetic way.
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