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Executive Summary

1. The unique conditions of the NT present particular difficulties for the delivery of legal aid services. These difficulties include:

· the majority of the NT population live in regional areas

· there is a large indigenous population in the NT, many of whom live in remote communities

· remote communities are often inaccessible other than by plane and are therefore difficult and expensive to travel to

· there is only one legal service or private practitioner based outside of the urban centres

· very few private practitioners in the NT are prepared to undertake legal aid work

· Commonwealth criminal matters are also unique and relate to the location of the NT. These matters often involve drug importation, people smuggling and illegal fishing and are often expensive matters

2. The current legal aid arrangements leave many legal needs unmet in the Northern Territory, e.g, 

· domestic violence legal assistance for indigenous women in remote communities

· civil legal assistance for remote communities

· inadequate funding and restrictive guidelines relating to immigration matters

3. The current legal aid arrangements lead to inconsistencies in the delivery of services using Commonwealth funding, for e.g., ATSILS can use Commonwealth funding to provide services in criminal law matters arising from NT legislation but NTLAC cannot use Commonwealth funding to provide services in domestic violence matters arising under NT legislation.

4. There are particular groups in the community who are receiving inadequate or no legal assistance:

· indigenous people in a range of legal matters

· family law litigants who do not qualify for legal aid but cannot afford a private lawyer

· civil law matters where a speculative fee arrangement is not available

5. The range of legal aid service providers cooperate to avoid duplication of services and to attempt to provide services to meet all of the legal needs of the community. However, the total amount of funding available in the NT to provide access to justice is inadequate to meet those needs.

Terms of Reference

The capacity of current legal aid and access to justice arrangements to meet the community need for legal assistance, including:

a) the performance of current arrangements in achieving national equity and uniform access to justice across Australia, including in outer-metropolitan, regional, rural and remote areas;

b) the implications of current arrangements in particular types of matters, including criminal law matters, family law matters and civil law matters; and

c) the impact of current arrangements on the wider community, including community legal services, pro bono legal services, court and tribunal services and levels of self-representation
Introduction

The Northern Territory Legal Aid Commission (NTLAC) was established by the NT Legal Aid Act 1990. The primary purpose of the NTLAC is to ensure legal assistance is provided in the most effective, efficient and economic manner to financially disadvantaged persons. 

Funding

The Commission receives funding from both the NT and Commonwealth governments. Commonwealth funding is provided pursuant to a 4 year agreement between the NT and Commonwealth governments (‘the Commonwealth agreement’). 

The Commonwealth agreement imposes guidelines on the NTLAC which prescribe that Commonwealth funding can only be used to provide assistance in matters arising under Commonwealth legislation. This requirement is often referred to as the Commonwealth funding divide.

The effect of the Commonwealth funding divide is that Commonwealth funding is used to provide legal assistance in the following areas:

· family law 

· Commonwealth criminal law offences, e.g., drug importation, people smuggling, illegal fishing

· civil law arising under Commonwealth legislation, e.g., Veterans matters, immigration

NT funding is used to provide legal assistance in the following areas:

· NT criminal law offences

· civil law arising under NT legislation,  e.g., personal injury matters

· domestic violence

· mental health

Services provided by the NTLAC

The NTLAC provides legal assistance through the following services:

· legal representation

· legal advice/information

· community legal education

Legal representation is provided through duty lawyer services in the Magistrates Court and Mental Health Tribunal for matters concluded on the same day. For more complex matters, grants of legal aid are provided for legal representation.

Almost all legal representation provided is subject to a means test and a merits test. Legal representation is therefore provided only to those who are financially unable to afford private legal representation and only those matters with reasonable prospects of success.

Legal advice and information is provided through face to face clinic sessions held at the NTLAC offices, community organisations and prisons. A free legal information telephone service is also provided.

Community legal education is provided through publications and programs as well as direct education sessions with community groups.

In the 2002/2003 financial year, the NTLAC provided assistance to over 12,000 people, in the following specific areas:


Legal Advice 
- 
4603


Duty lawyer

- 
2149


Grants of aid
-
1959


Legal Information
-
3896


Total


-       12607

Service delivery

The NTLAC provides services through both in-house legal staff and private legal practitioners. 

There are limited numbers of private practitioners prepared to undertake legal aid work, particularly in family law with only 8 firms in Darwin, 2 in Katherine and 4 in Alice Springs prepared to undertake family law work.

With such limited numbers of practitioners to draw upon, the NTLAC is required to maintain fees paid to private practitioners in the family law area which are higher than fees paid by other Commissions to ensure practitioners are prepared to continue to undertake legal aid work.

The NTLAC is required to maintain an experienced in-house legal practice to a) reduce costs in matters being referred to private practitioners and b) to ensure that the high number of legal conflicts which arise in a small jurisdiction do not prevent people being able to access legal assistance.

The NTLAC has one of the highest rates of work conducted in-house of all of the Legal Aid Commissions in Australia. The Commission generally provides, on average:


Crime 
- 95% through in-house practitioners


Family 
- 50% through in-house practitioners


Civil
-  
- 11% through in-house practitioners

While an extensive in-house practice reduces overall costs, the cost of recruiting and retaining experienced in-house legal staff in the NT is also high as experienced staff need to be recruited from outside the NT. Positions therefore need to be advertised nationally at additional expense and relocation costs need to be paid. Retaining solicitors in remote locations, e.g., Katherine, is also costly.

Location of service provision

The NTLAC has offices in Darwin, Katherine and Alice Springs. Regular services are provided to Tennant Creek and Nhulunbuy, once per month. Other services are provided to more remote areas, as required, on an ad hoc basis.

Specialist services

The NTLAC provides a specialist Domestic Violence Legal Service to provide legal assistance to people escaping or at risk of domestic violence. These services are provided by NTLAC in Darwin only. This service commenced on 1 August 2003.

The NTLAC is also about to commence a Family Law Conferencing Program to provide alternative dispute resolution mechanisms in family law matters. This service will commence in late October.

Contingency Legal Aid Fund

The NTLAC has been able to continue to provide a reasonably high level of civil legal assistance through the administration of the Contingency Legal Aid Fund (CLAF) which provides assistance in civil matters where private practitioners are prepared to speculate their professional fees until the conclusion of the matter and disbursements only are paid out of the Fund.

Other legal aid services in the NT

In addition to NTLAC services the following services also provide legal assistance in the NT:

· 4 Aboriginal and Torres Strait Islander Legal Services (ATSILS) – These are located in Darwin, Nhulunbuy, Katherine and Alice Springs

· 5 Community Legal Centres, including Women’s Legal Services – these are located in Darwin, Katherine and Alice Springs

· 3 Indigenous Family Violence Units located in Darwin, Alice Springs and Katherine

Term of reference a)

The performance of current arrangements in achieving national equity and uniform access to justice across Australia, including in outer-metropolitan, regional, rural and remote areas.

Background

Approximately 55% of the NT population live outside the Darwin region.  

There are no legal services based outside the urban centres of Darwin, Katherine and Alice Springs, other than the Miwatj Legal Service which is based in Nhulunbuy and provides services to indigenous people in that region. 

There are no private solicitors based outside the urban centres of Darwin, Katherine and Alice Springs. 

27% of the NT population are indigenous and a large percentage live in very remote locations. Services are largely provided to remote communities by the ATSILS, Women’s Legal Services and Indigenous Family Violence Centres.

The NTLAC provides regular services to Nhulunbuy and Tennant Creek monthly and other remote locations when requested by other legal aid service providers, for e.g., when an ATSILS has a legal conflict preventing them appearing in a particular matter.

Providing services in remote communities is expensive for the following reasons;

· travel costs are high due to the need to fly to many island communities and communities that are inaccessible by road due to vast distances and throughout the wet season

· high interpreter costs where many people speak English as a 3rd or 4th language

Community need for assistance in remote areas

Current legal aid arrangements leave the following areas of community need for legal assistance in remote areas largely unmet:


- Domestic violence legal assistance 


- Civil legal assistance 

- Additional services in Tennant Creek

- Policy/law reform 

Domestic violence legal assistance in remote areas

Currently ATSILS provide services in remote areas largely in the area of criminal law. Inadequate resources provided to ATSILS largely prevent these services providing legal services to remote communities in other legal areas, particularly family and civil law.

Also, due to the high levels of domestic violence and criminal offences arising out of domestic violence incidents, the ATSILS are often conflicted from providing any legal assistance or advice to victims of domestic violence, even if resources were available.

The Women’s Legal Services and Family Violence Centres are providing legal services in the domestic violence area to many remote communities in the NT, however, inadequate resources do not allow services to be provided in all of the remote communities where there is a community need. 

The NTLAC receives limited funding from the NT Government to provide domestic violence legal services in the Darwin area alone. The NTLAC does not receive funding to provide services in the domestic violence area to any remote communities.

The Commonwealth funding divide prevents the NTLAC from using Commonwealth funds to provide services in the domestic violence area as these are matters arising under NT legislation.

The NTLAC must therefore rely on funding from the NT Government to provide legal assistance in domestic violence matters. The cost of providing services in this area is particular high. Service provision, particularly to indigenous women in remote communities in the domestic violence area requires extensive relationship building with communities and community legal education as well as the provision of direct legal assistance and court support. The Top End Women’s Legal Service cost service provision to each remote community as approximately $100,000 per year. There are currently 6 remote NT communities where there are no legal services provided in the domestic violence area. To meet this need an amount of $600,000 annually is therefore required. 

The current arrangements for the provision of legal assistance in this area are inconsistent and arguably discriminatory against indigenous women who have high needs for legal assistance in this area.

These inconsistencies are highlighted by the following:

· ATSILS receive Commonwealth funding to provide assistance largely in criminal matters arising under NT legislation. 

· Women’s Legal Services and Indigenous Family Violence Centres receive Commonwealth funding to provide assistance in domestic violence matters arising under NT legislation. 

· However, NTLAC is prevented from using Commonwealth funding for domestic violence matters arising under NT legislation.

NTLAC may use Commonwealth funds to provide legal assistance in family law matters, however, for many indigenous people in remote communities, the Family Court is inaccessible, Family Court orders are largely unenforceable in remote communities and the need for recourse to the Family Court to resolve children’s issues and property matters rarely arises as these are issues usually resolved by the families and the community. 

Protection from domestic violence is often the only family law need for indigenous people in remote communities, however, the NTLAC is prevented from providing assistance in this area because of the Commonwealth funding divide.

In light of the high rates of domestic violence and the large number of indigenous women who are victims of domestic violence, it is arguable that the current arrangements discriminate against indigenous women. Commonwealth funding can be used by ATSILS to provide legal services in criminal law to perpetrators of violence, who are generally men. However, victims of domestic violence are unable to receive any assistance from Commonwealth funds if assistance is provided by NTLAC.

There needs to be flexibility in the application of the Commonwealth funding divide to enable NTLAC to access Commonwealth funding to provide services in domestic violence matters in remote communities. It should be recognized that there is a need to treat this area as a specific exception to the Commonwealth funding divide in areas where there are large populations of indigenous people living in remote communities where there are high levels of domestic violence and the cost of providing these services is particularly high. 

However, it should be noted that substantial additional funding is required to address these needs. Immediate funding should be provided by the Commonwealth to address this unmet need.

Civil legal needs in remote communities

As outlined above, ATSILS providing legal services in remote communities do not generally have the resources to provide assistance in areas other than criminal law. There are high levels of need for civil legal assistance in remote communities, particularly in the following areas:

· Trade Practices matters, e.g., the sale of unroadworthy cars to remote communities

· consumer credit issues, for example, the practice of ‘book-up’ in remote communities

· personal injury matters

· criminal injuries compensation

Many of these matters are matters arising under NT legislation and therefore Commonwealth funding provided to NTLAC cannot be used to provide assistance in these areas in remote communities. 

It is beyond the current resources of the NTLAC to provide services in these areas and other than some criminal injuries compensation, most Women’s Legal Services do not have resources to provide assistance in these areas to remote communities either. People in remote communities are therefore receiving very little assistance in this area.

Again, additional funding is required to provide civil legal assistance in remote communities.

Additional services in Tennant Creek

In 2002, the NTLAC conducted research in Tennant Creek to examine the level of unmet legal need in that community. Most of the legal aid service providers based in Alice Springs provide legal services to Tennant Creek on a visiting basis. The research found that:

· there was little knowledge about the services available from visiting legal services

· there were no services to assist non-indigenous women in domestic violence matters

· there were limited family law services available

· there was no community legal education conducted in Tennant Creek.

The report produced at the end of the inquiry recommended that:

· the NTLAC fund a community legal resource centre in Tennant Creek on a pilot basis for 2 years, staffed by a paralegal to assist people to access the most appropriate legal services.  

· the centre provide community legal education and community advocacy on policy and law reform issues.

· The centre should work with existing service providers to establish an independent organisation with independent funding for the centre with involvement of each of the existing service providers and the community to ensure that the service is responsive to community needs and to avoid duplication of services between the legal aid service providers.

The cost of establishing such a centre is approximately $80,000 per annum. Additional funding will be required to enable the NTLAC to implement the recommendations of the report.

 
Policy/Law Reform in remote communities

Existing organisations providing services to remote communities do not have the resources to enable assistance to be provided to communities on policy and law reform issues affecting those communities. This does not enable legal aid service providers to provide advice to both NT and Commonwealth governments on matters requiring law or policy reform which may be contributing or causing legal problems to arise in remote communities. Without this input, the ability to reduce the need for legal assistance in remote communities is severely limited. Additional funding is required for this purpose

Term of reference b)

The implications of current arrangements in particular types of matters, including criminal law matters, family law matters and civil law matters.

Indigenous people

ATSILS in the NT provide the overwhelming majority of services to indigenous people in the criminal law area. ATSILS are clearly the legal aid service provider of choice for most indigenous people. However, the ability of ATSILS in the NT to meet the needs of indigenous people in all areas of law is seriously limited due to inadequate resources.

There have been numerous reports prepared over the past 15 years on the legal needs of indigenous people in the NT and the inability of ATSILS to meet those needs due to lack of resources. Together the reports provide hundreds of recommendations relating to the need for more funding to be provided to improve legal service provision to indigenous people. Sadly, most of the recommendations have not been implemented.

The NTLAC is receiving more and more requests from ATSILS to assist in the provision of legal services to indigenous people to meet the unmet demands for legal assistance. 

NTLAC has recently entered into an arrangement with the North Australian Aboriginal Legal Aid Service (NAALAS) providing services in the Top End of the NT, to assist with matters where NAALAS is conflicted. NTLAC has also entered into an arrangement with NAALAS to accept referrals of indictable matters which will ultimately be dealt with in the Supreme Court. Despite these arrangements, NAALAS is unable to meet the legal needs of indigenous people and NTLAC is receiving more requests for assistance in other areas of service provision, e.g., to provide services in remote areas and to accept referrals in family law matters.

Current resources of NTLAC mean that the ability to extend these arrangements with ATSILS is limited. Additional resources need to be provided by the Commonwealth urgently to provide adequate legal services to indigenous people in the NT in all areas of law.

Criminal law

Many of the Commonwealth criminal matters in which the NTLAC is required to provide legal assistance are serious indictable offences and are often unique to the NT due to its location, e.g., drug importation matters, illegal fishing and people smuggling offences.

Currently, the NTLAC is able to access the Commonwealth Expensive Criminal Case Fund (the Fund) for many of these matters, however, the NTLAC has no guarantee that this access will continue. If access to the Fund is limited, the NTLAC will require increased funding.

As previously outlined, the NTLAC limits costs in the criminal law area by providing approximately 95% of criminal law services through in-house staff. However, where there are conflicts, the NTLAC must refer matters to private lawyers. There has been no increase in criminal law fees to private lawyers since 1986 and the rate has remained at $100 per hour. The NTLAC is finding it increasingly difficult to obtain the services of experienced private practitioners prepared to provide services for the current remuneration and will be forced to increase fees in the near future. Additional funds will be required for this purpose.

The NTLAC is also often required to brief senior counsel from other jurisdictions to conduct serious indictable trials due to a lack of experienced criminal counsel in the NT who are prepared to undertake legal aid work. This adds additional costs to criminal law services in the NT.

Family law

The cost of providing family law services in the NT is particularly high, as outlined above, due to the additional expense of recruiting and retaining experienced inhouse staff and the need to properly remunerate the limited number of private practitioners prepared to undertake legal aid work.

While the NTLAC attempts to reduce costs by conducting a large percentage of matters in-house (the average over the past 10 years has been at least 50% of all matters), periods of staff shortages can mean the NTLAC experiences a major increase in expenditure for family law matters through referral of matters to private practitioners which can take some time to turn around. 

In recent years, there has been an increase in the number of child representatives appointed by the Family Court and Federal Magistrates Service as well as the number of expert reports which the NTLAC is requested to fund. 

As previously outlined, due to inadequate resources of ATSILS, the demands for family law assistance for indigenous people has also increased in recent times.

Also, as previously discussed, the need for family law assistance in remote communities, particularly in domestic violence matters, is urgent and requires an immediate injection of funds from the Commonwealth.

The Commonwealth agreement provides a set amount of funds for a 4 year period and does not allow additional funds to be made available during the agreements if there are changes in circumstances, e.g., increased expenditure on family law matters referred to private practitioners. In these circumstances, NTLAC has no alternative but to reduce the number of services which can be provided in family law. 

Self-represented litigants

The number of self-represented litigants in the Family Court and the Federal Magistrates Service in the NT has increased in recent years. The recent report by Rosemary Hunter, referred to in the National Legal Aid submission to this Inquiry, found that a large cause of self-representing litigants in other jurisdictions was due to the gap between those who qualify for the legal aid means test and those who can afford private representation. While there has been no specific research conducted in the NT, there is no reason to believe that the situation in the NT is any different from other jurisdictions. 

Without a substantial increase in funding, the NTLAC is unable to increase the means test to enable more people to qualify for legal aid. If the means test limits were to be increased on existing funding, the NTLAC would have no choice but to read the merits test more narrowly to exclude enough applicants for the NTLAC to remain within budget. The number of self-represented litigants would therefore not be reduced but would simply be caused by other reasons. 

In most minor civil matters, legal assistance is not available from the NTLAC unless a person is unable to represent themselves, e.g., because of mental illness or language barriers. The community legal centers also provide some limited assistance in this area. The majority of people appearing in minor civil matters in the Magistrate’s Court and Small Claims Tribunal are self-represented. A major increase in funding would be required to enable representation in these matters.

The ability of the NTLAC to address the increase in self-represented litigants is seriously limited without additional funding being provided.

Civil law matters

The largest demand placed upon the NTLAC for civil matters arising under Commonwealth law is in the area of immigration. The current funding provided by the Commonwealth for immigration advice and assistance is hopelessly inadequate to meet the needs of the community. 

In the 2002/2003 financial year, the NTLAC received $11,000 to provide immigration advice, however the funding was so limited that after 7 weeks, this funding had been exhausted. Some additional funding was provided by DIMIA during the year, however this was also exhausted by mid-April.

The work of the NTLAC in the immigration area was heavily subsidized last financial year by the NT Government to enable assistance to be provided to the East Timorese community, however, this was one-off funding provided for this specific purpose.

For the current financial year, the Commission has been allocated $14,000 for immigration advice and it is expected to be exhausted by mid-October. 

The Commonwealth guidelines also severely limit the assistance that can be provided in immigration matters.

The amount of funding provided for legal assistance in immigration matters in Australia is minute when compared to the amount of funding provided for immigration assistance by other Western nations who have experienced similar levels of increased immigration. A recent international legal aid conference left Australian delegates decidedly embarrassed when the disparity between the level of resources provided in other comparable countries to that provided in Australia was highlighted.

As previously outlined, the level of community need for civil legal assistance in remote communities is high and the level of service provided is low. This is an area which needs to be addressed as a matter of urgency.

Recent changes in NT legislation will also affect the number of civil matters which private practitioners will be prepared to conduct on a speculative basis. The demands on the NTLAC to provide professional fees in civil matters will increase as a result of these legislative changes and the ability of the NTLAC to meet this demand is severely limited on current funding. It is therefore likely that the high level of civil legal assistance that the NTLAC has been able to provide to date will be seriously diminished without additional funding being provided.

Term of reference c)

The impact of current arrangements on the wider community, including community legal services, pro bono legal services, court and tribunal services and levels of self-representation.

All legal aid service providers in the NT work cooperatively to attempt to meet the legal needs of the NT community. As outlined above, the NTLAC has entered into specific arrangements with NAALAS to assist in the provision of services to indigenous people. Similarly, the NTLAC and Darwin Community Legal Service have collaborated on a number of community legal education publications and projects, for example, the production of the NT Law Handbook. Likewise the Top End Women’s Legal Service provides assistance to the NTLAC with support for indigenous clients of the Domestic Violence Legal Service where the NTLAC is unable to assist through in-house staff due to conflict problems. 

However, despite good cooperative relationships, the limited resources in the total funding pool available to legal aid service providers in the NT mean that despite the best efforts of legal aid service providers to meet the legal needs of the NT community, there are a number of serious unmet legal needs that are beyond the resources of all of the legal aid service providers.

There has always been a high level of pro bono support among the NT legal profession with a large number of volunteers who provide assistance through community legal centres and assistance with self-represented litigants when requested by the courts. However, the level of unmet legal needs in the NT cannot be addressed by pro bono efforts of NT practitioners where substantial amounts of funding are required to meet those needs, e.g., domestic violence assistance in remote communities.

The issue of the growth of self-represented litigants in the family law area has already been addressed above. If the current funding levels for legal aid service providers remains the same, the number of self-represented litigants will continue to grow. 

The NTLAC is considering the provision of a duty lawyer scheme to assist self-represented litigants in family law areas, however, due to potential conflicts in such a small jurisdiction, a suitable experienced practitioner who is able to advise all self-represented litigants is difficult to identify. Similarly, the ability of NTLAC to provide assistance through a minor assistance program is also limited due to conflict difficulties. 

We look forward to the opportunity to expand further on these issues before the Inquiry if the opportunity is available.

Yours sincerely,

Suzan Cox

Director
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