Question 7 (To Ms Lynch) (p.29, Proof Hansard) 
Proceeds of Crime
Senator LUDWIG—You mention the proceeds of crime legislation on page 8. I am trying to understand the last sentence just above ‘national security guideline’, where you say that the net result of the POCA’s legal assistance scheme is that ‘restrained assets can still be used indirectly to pay legal costs’. How much? Can that be quantified?

Ms Lynch—I would have to take that on notice. I do not have the figures on the use of that guideline. 

Response:

Under the provisions of the Proceeds of Crime Act 2002 (the Act) people facing restraint or forfeiture of their assets may only use their restrained assets to pay for legal assistance provided by a legal aid commission. A legal aid commission’s costs will be paid from the restrained property and where these costs exceed the amount of restrained property the balance will be paid from the Confiscated Assets Account (CAA).
The process allows access to legal assistance by people whose property is restrained while at the same time denying them the opportunity, which existed under the Proceeds of Crime Act 1987, to squander that property in legal challenges.  Provisions in the Act restrict the release of restrained assets to costs incurred in defending a criminal charge or in proceedings under the Act. 
We are aware that matters have commenced under the new legislation.  We are not aware of any cases where a legal aid commission would be eligible to seek reimbursement from restrained assets or the CAA.  Legal aid commissions advised that as at 3 March 2004 they have not represented any person whose assets have been restrained under the Act.  
Question 8 (To Ms Lynch) (p.29, Proof Hansard) 
Senator LUDWIG—One of the original concerns, which predated the proceeds of crime legislation, was that assets were being consumed in defending a person’s legal rights so people could exhaust their assets in defending their legal rights and therefore have no assets left. The proceeds of crime legislation was obviously designed to assist in ensuring that there was fairness in the system. I was trying to get a sense of whether that still cannot happen because it can only be that assistance which legal aid provides. Do I understand that correctly?

Ms Lynch—Can I take that on notice? 

Senator LUDWIG—You can see that you could read that last part in a number of ways. 

Response:
Under the Proceeds of Crime Act 1987 it was suggested that in some cases where the people concerned had obtained property as a result of serious crime and expected it to be confiscated they had nothing to lose by squandering it.  A person, who was facing criminal proceedings which they were likely to lose, and whose assets were restrained, had no incentive to show restraint in funding their criminal defence. 
The Proceeds of Crime Act 2002 addresses this concern through Part 4-2 of the Act which provides for legal aid commissions to be reimbursed costs for representing suspects and other persons whose assets are covered by a restraining order.  Only where assistance is provided by a legal aid commission in accordance with the Commonwealth legal aid guidelines, can the costs of representation be reimbursed from restrained assets.  

Section 293 allows for legal costs to be reimbursed from the Confiscated Asset Account (CAA) if legal costs exceed the value of assets or assets cannot be sold in a timely fashion for whatever reason, for example because of protracted litigation under the Act or because of difficulties in disposal of assets.  This is intended to provide a mechanism for making progress payments to legal aid commissions in complex or protracted matters.  
Payments made from the CAA under section 293 must be certified by the Attorney-General or the Attorney-General’s delegate and approved by the Minister for Justice and Customs.  This provides a further opportunity to determine reasonable expenditure.

Question 9 (To Ms Lynch) (p.30, Proof Hansard) 
Senator LUDWIG—Is it still a concern that assets are being exhausted through the process and therefore the legislation is not meeting its need? In other words, is there still a need to address that piece of legislation or is it now more equitable? Is it a statement of fact rather than anything else? If that is the case, how much is being expended?

Ms Lynch—Can I take that on notice and perhaps give you a more considered response? 
Response:
The guidelines attached to the Commonwealth legal aid agreement set out the basis on which legal aid commissions fund Commonwealth matters.  The guidelines include provisions which deal with cases where the costs exceed $40,000.  In these cases Commissions are to consider alternative methods for funding the case such as using in‑house lawyers or negotiating a fee package.  Although they may draw on the CAA, legal aid commissions may only do so when authorised by the Attorney-General or by a senior officer acting for the Attorney-General.  
Legal aid commissions advise that they have not represented any person(s) whose assets have been restrained under the Act as at 3 March 2004.  We are therefore not in a position to comment further on the impact of the new legislation at this time.

