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Inquiry into Legal Aid and Access to Justice
This submission is provided in response to the Senate Legal and Constitutional References Committee inquiry into legal aid and access to justice which the Senate referred to the Committee on 17 June 2003.  The submission contains general information on the Commonwealth Legal Aid Program and other programs administered by this Department which may be relevant to the inquiry’s terms of reference.  It provides an update on activities since the Government’s response to the Senate’s earlier inquiry into the Australian legal aid system was presented on 16 May 2002.
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Introduction

The Family Law and Legal Assistance Division of the Attorney-General’s Department administers a number of funding programs which provide access to legal and related services to those in need in the Australian community.  These programs include funding for legal aid commissions, funding for community legal centres and Commonwealth statutory and non‑statutory schemes which provide direct grants of financial assistance to applicants to meet their legal costs.  These programs support the Commonwealth’s commitment to ensuring that people who need help with resolving legal disputes have appropriate access to legal assistance.  
These programs seek to ensure that the resources available for resolving legal disputes are used to provide those in need with high quality, accessible and cost efficient services.

Commonwealth Legal Aid Program
Legal aid is delivered through State and Territory legal aid commissions, which are independent statutory agencies established under State and Territory legislation.

The Commonwealth provides funding to legal aid commissions under agreements with the State and Territory governments in New South Wales, South Australia, Western Australia, Tasmania, Australian Capital Territory and Northern Territory, and through agreements directly with the legal aid commissions in Victoria and Queensland.  
The State and Territory Attorneys-General have responsibility for the operation of the legal aid commission in their State or Territory, and for the legislation under which the commissions have been established.  
Legal aid commissions are responsible for providing services to legal aid clients.  This responsibility includes the decision whether or not to grant legal aid in a particular case.  The Commonwealth does not participate in the day to day management of the commissions, nor does it intervene in decisions made by commissions in relation to individual cases.  Legal aid commissions also set the fees which are payable to private legal practitioners who undertake legal aid work.

Pre 1996 
Under the arrangements in place before 1996 each legal aid commission was responsible for determining the priorities for the expenditure of all of its funds.  The Commonwealth participated in the process through the Attorney-General’s representatives who were appointed as commissioners on the Board of legal aid commissions.  The Attorney-General’s Department also provided advice to the Directors of legal aid commissions on Commonwealth legal aid policy and priorities.

In 1996 the Federal Government withdrew from these funding arrangements and since 1997 has required Commonwealth funding to be used to assist people with matters arising under Commonwealth law.  State and Territory Governments are responsible for funding matters arising under State and Territory law.  The Commonwealth is no longer represented on legal aid commission management boards.  The Commonwealth’s service provision requirements are set out in funding agreements for each State and Territory.
Since the change in policy at the Commonwealth level, the total resources that State and Territory governments make available for legal aid for matters arising under State and Territory law has increased.  Information provided to the Department from Commissions indicates that State and Territory Government direct funding to legal aid commissions has increased from $77.3m in 1996-1997 to $136.4m in 2002‑2003.

Commonwealth funding 2000-2001 to 2003-2004

The current legal aid agreements run until 30 June 2004, but can continue if they are not replaced by new agreements or terminated by either party after giving 12 months notice.  Like the 1997 agreements, the current agreements are purchaser-provider style funding arrangements for the provision of Commonwealth legal aid in each State and Territory.  Under the legal aid agreements the Commonwealth determines the priorities, guidelines and accountability mechanisms that apply to the use of its funds.  The legal aid commissions manage the funds to provide efficient and effective legal aid services within the parameters set by the Commonwealth.  
The current arrangements enable the Commonwealth to ensure that its funds are directed towards meeting its priorities for legal aid.  By specifying the types of matters for which assistance should be provided, the parameters set by the Commonwealth are directed to increasing consistency and equity in the delivery of legal aid in Commonwealth matters across all jurisdictions.  
The Commonwealth’s payments under the current agreements to each legal aid commission are set out in the table below.
Distribution of Commonwealth funding to legal aid commissions
	
	2000-01
	2001-02
	2002-03
	2003-04

	
	$m
	$m
	$m
	$m

	NSW
	33.719
	36.337
	38.956
	41.574

	VIC
	27.750
	27.750
	27.750
	27.750

	QLD
	19.903
	21.806
	23.709
	25.612

	SA
	9.450
	9.901
	10.351
	10.802

	WA
	8.995
	9.741
	10.486
	11.232

	TAS
	3.773
	3.827
	3.880
	3.934

	ACT
	3.039
	3.071
	3.104
	3.137

	NT
	2.119
	2.226
	2.334
	2.441

	TOTAL
	108.748
	114.659
	120.570
	126.482


Legal Aid Eligibility Criteria
As independent statutory bodies, legal aid commissions determine whether to grant legal aid in individual cases.  Applications must fall within the priorities and guidelines set by the Commonwealth for a grant of legal aid for a matter arising under Commonwealth law.  The applicant must meet the relevant merits tests set out in the Commonwealth guidelines, as well as the relevant State or Territory commission means test.
Commonwealth Guidelines
A copy of the Commonwealth’s priorities and guidelines is at Attachment A.  These were implemented with the current agreements in July 2000.

The Commonwealth’s priorities form schedule 2 to each legal aid funding agreement.  They identify the broad areas which should be given priority by legal aid commissions when assessing applications for assistance in matters arising under Commonwealth law.  The priorities also identify the Commonwealth’s preference for primary dispute resolution services to be used to resolve family law disputes in appropriate circumstances.
The Commonwealth guidelines form schedule 3 to each agreement and are in four parts.  Part 1 sets out the process for applying the priorities and guidelines, including the use of legal aid commission means tests and details of the merits test.  Parts 2, 3 and 4 identify the types of family, criminal and civil matters arising under Commonwealth law for which legal aid can be granted.

The Merits Test
The merits test refers to whether it is ‘reasonable’ to provide legal aid for the particular matter.  The merits test applied to applications for aid is set out in Part 1 of the guidelines (Attachment A - schedule 3).  It has three elements:

· a legal and factual merits test

· a prudent self funding litigant test, and

· an appropriateness of spending limited public funds test.

A detailed explanation of how these tests should be applied is set out in the guideline.
The Means Test
The Commonwealth Guidelines require the legal aid commission to apply the means test used by the Commission at the date of the application for legal assistance.  Currently legal aid commissions, except Queensland and Tasmania, use the National Legal Aid Means test
 (NMT), implemented in 1995, to determine financial eligibility for approved legal aid cases.  Queensland and Tasmania use a simplified means test (SMT).   
The NMT and SMT comprise two tests – an income test and an assets test.   The income test assesses the ‘assessable income’ of the legal aid applicant and any financially associated person. The assets test assesses the ‘assessable assets’ of the legal aid applicant and any financially associated person.  The SMT varies from the NMT in that it is based on a formula which takes into account the number of people in the household who are dependent on the legal aid applicant’s income as well as the employment status of the applicant and their partner if applicable.

If the applicant’s assessable weekly income is less than or equal to the threshold set by legal aid commissions assistance may be granted without an initial contribution on income.  If the applicant’s assessable income is more than the threshold, legal aid may be granted on the condition that an initial contribution on income is paid.  The amount of initial contribution depends on the applicant’s assessable weekly income and the category of legal assistance.

If the applicant’s assessable assets are less than or equal to the threshold set by legal aid commissions, assistance may be granted without an initial contribution.  If the applicant’s assessable assets are above the threshold, assistance may be granted on the condition that an initial contribution is paid.  The amount of the initial contribution depends on the amount by which the applicant’s assessable assets exceed the threshold.

Combined effect of income and assets test

An applicant qualifies for legal aid under the means test if they satisfy both the income and the assets tests.  As described above, where assessable income and/or assets exceed the maximum thresholds, assistance may be granted on the condition that the applicant pays a contribution.  Contributions on income and assets are added together to determine total contributions payable.  Legal aid is not granted for cases where the amount of total contribution payable exceeds the Commission’s estimate of the cost of the case.

The Commonwealth’s preference is for all legal aid commissions to adopt the simplified means test.  It is the Commonwealth’s view that using the SMT would reduce the amount of time and administration spent by legal aid commissions, private practitioners and members of the public in completing and processing legal aid application forms.
Performance information
The current Commonwealth legal aid agreements require legal aid commissions to report performance information on a quarterly basis.  The report addresses financial performance, service delivery, quarterly performance data, including actual performance against budget and estimated workload for each service output.
In addition provisions in the agreement require legal aid commissions to provide statistical information on a monthly basis.

The Department meets with each Commission 3 times per year to discuss performance.

Update on the Legal Aid Program
Expensive criminal case fund

The Attorney-General established an Expensive Commonwealth Criminal Cases Fund in December 1999.
  The fund is intended to ensure that the cost of providing assistance in a serious criminal matter does not impact on the capacity of legal aid commissions to maintain assistance in others.  
The conditions which legal aid commissions need to meet when submitting applications for funding from the Expensive Criminal Cases Fund are set out under Guideline 8 of the Commonwealth guidelines for criminal law matters in Attachment A.  
Payments to legal aid commissions from the Expensive Criminal Cases Fund are shown in the table below:

	Year
	Expenditure

	1999-00
	$490,000

	2000-01
	$349,868

	2001-02
	$1,197,436

	2002-03
	$672,945


Primary Dispute Resolution Services 
An amount of $3.071 million over three years was included in the 1999-00 Budget, to increase the availability of primary dispute resolution services through legal aid commissions.  These funds enabled legal aid commissions to implement a range of innovative initiatives and explore new approaches to the delivery of primary dispute resolution services.
Further funding of $1 million a year over four years was provided in the 2002-03 Budget Measure ‘Keeping people out of courts’, to support primary dispute resolution services in legal aid commissions.  The initiative was funded to reinforce the Commonwealth’s policy that more family law disputes should be resolved through non-litigious means.  
Legal aid commissions submitted proposals for either the expansion or continuation of an existing primary dispute resolution program or the development of a new primary dispute resolution program.  The Attorney‑General approved the following allocation of funds for the first 2 years of this initiative.
	Legal Aid Commission
	2002-03
	2003-04

	Queensland
	$135,580
	$210,000

	Western Australia
	$432,506
	$380,000

	ACT
	$116,914
	$100,000

	Northern Territory 
	$90,000
	$80,000

	Tasmania
	$100,000
	$105,000

	South Australia
	$125,000
	$125,000

	Total
	$1,000,000
	$1,000,000


The Family Court’s Magellan project
The Commonwealth has agreed to temporary changes to relevant legal aid family law guidelines nationally to support the expansion of the Family Court’s Magellan project.  The Attorney‑General has approved the waiver of the family law guideline relating to cost limits for child representatives and legally aided parents of children whose cases will be managed under the project.  The waiver will apply for a trial period until 30 June 2004. 

The Magellan project was initiated by the Family Court of Australia to improve the management of cases involving allegations of serious physical and sexual child abuse.  The project involves rigorous judicial management within the Family Court of Australia of cases identified as involving allegations of serious physical and sexual child abuse. Major features include the imposition of strict time lines, early ‘front loading’ of resources such as the appointment of a child representative, provision of information from the State welfare authority, and close liaison on case management between external information providers and a small team of Court mediators.

A pilot was conducted in Victoria during 1998-99, where the Family Court introduced the Magellan project for 100 residence and contact cases involving allegations of serious physical and/or sexual abuse drawn from the Melbourne and Dandenong registries of the Court.  Following the success of the pilot the Family Court has initiated the national rollout of Magellan throughout its registries in association with relevant stakeholders in most States and Territories.
  A stakeholder committee, comprising representatives from the Attorney-General’s Department, the Family Court of Australia and National Legal Aid together with an official from the Community Services and Disability Ministers’ Conference, has been established to facilitate and monitor the national implementation of the project. 
Proceeds of Crime 

The Proceeds of Crime Act 2002 (POCA) was passed on 11 October 2002 and came into operation on 1 January 2003.  The POCA provides a scheme to trace, restrain and confiscate the proceeds of crime against Commonwealth law.  In some circumstances it can also be used to confiscate the proceeds of a crime against foreign law, or the proceeds of a crime against State law where there is an indictable offence of Commonwealth concern.

The POCA provides for two streams of recovery action; a conviction based stream, which is based on the Proceeds of Crime Act 1987, and a civil based stream under which recovery can be taken independently of the prosecution process.

The POCA is underpinned by a comprehensive scheme of legal assistance for people whose assets are restrained.  The scheme is administered by State and Territory legal aid commissions and is incorporated into the Commonwealth’s legal aid guidelines.  The guideline at Attachment B is operating in all legal aid commissions.
The relevant provisions for the scheme can be found in Part 4-2 of the POCA.  A person whose property has been restrained cannot access the property to pay legal costs.  However, the person can apply for legal aid to defend both criminal proceedings and confiscation proceedings.  The value of the restrained assets will be disregarded when applying the means test.  

Pursuant to section 292 of the POCA, the costs of providing assistance to an applicant will be reimbursed to a legal aid commission from the applicant's restrained assets.  If the costs of providing assistance exceed the value of the restrained assets, section 293 allows for the balance of the costs to be paid from the Confiscated Assets Account established under the POCA.

In January 2003 pursuant to clause 3.6 and 3.7 of the legal aid agreements, the Attorney-General, the Hon Daryl Williams AM QC MP, advised all State and Territory Attorneys-General that grants of assistance under the POCA were a Commonwealth priority for the provision of legal assistance.  All States and Territories have endorsed guidelines that give effect to the POCA's legal assistance scheme.

The net result of the POCA's legal assistance scheme is that restrained assets can still be used, indirectly, to pay legal costs.  

National Security Guideline
On 27 May 2003 pursuant to clause 3.6 and 3.7 of the legal aid agreements, the Attorney-General notified State and Territory Attorney-General’s of a new Commonwealth legal aid guideline for the representation of defendants in criminal proceedings relating to Australia’s national security.  The new guideline took effect from 28 August 2003.

The guideline requires that legal representatives acting for legally aided defendants in criminal proceedings relating to Australia’s national security hold or obtain national security clearances at the appropriate level.  The guideline is an administrative measure that ensures that information relating to national security is properly protected, while at the same time ensuring that the legal representatives of Commonwealth legally-aided defendants are able to access all of the information they need to properly conduct the defence of their client. 

A copy of the guideline is at Attachment C.
Review of the Commonwealth Guidelines
The Commonwealth is undertaking a broad review of the Commonwealth’s legal aid priorities and guidelines in consultation with key stakeholders.  The Department sought feedback on the operation of the current priorities and guidelines from a number of stakeholders.  The Department has received a number of proposed amendments and clarifications of the priorities and guidelines in response to its request.  
Community Legal Centres
The Community Legal Services Program is funded by the Commonwealth and State Governments to deliver legal services to the disadvantaged in the Australian community.  The Commonwealth will provide more than $20m to community legal services throughout Australia in 2003‑04.  
Organisations are funded under the Program to provide legal advice, casework, information and referrals, community legal information, and to undertake law reform activities.  Centres funded under the Program provide both generalist and specialist community legal services.  The majority of community legal centres provide general legal advice in areas such as family, civil and criminal law.  These organisations provide generalist advice, advocacy and representation across a wide range of legal issues, as well as participating in community legal education and law reform, and encouraging community participation in the legal system.  Many centres involve volunteers from their community in the administration, management and delivery of services.  

Some centres specialise in providing legal services in specific areas of law.  These include:
· women’s legal services

· indigenous women’s projects

· youth legal services

· welfare rights services

· child support services

· rural women’s outreach projects

· environmental services

· clinical legal education, and

· disability discrimination services.  

As a result of geographic constraints and limited legal service options, people in regional, rural and remote areas of Australia often encounter greater difficulty accessing appropriate legal services than people living in metropolitan centres.  In order to address these issues the Commonwealth funds over 30 community legal services in regional, rural and remote Australia.  

Many community legal centres also provide outreach services to their surrounding communities by way of toll-free telephone advice, and in many cases, by bringing the legal services to the clients when they require face-to-face advice and would not otherwise be able to access the service.  

Commonwealth support for the community legal sector is driven by three underlying principles.  These are:  first, that community service providers best meet the needs of their own communities; secondly, that harnessing the contribution of volunteers provides community input to the provision of assistance (community legal centres have a tradition of community involvement in their services); and thirdly, that providing services early in a dispute helps keep people out of court.  Volunteers, both professional and administrative, are a vital component of these services.  

State Governments also fund community legal centres through the Community Legal Services Program to provide services.  Some State Governments provide a higher contribution level to community legal centres than others.  Commonwealth and State funding for centres under the Community Legal Services Program is set out in the table below.  


	2002-03
	Commonwealth
	State/Territory

	NSW
	4,745,346
	3,769,539

	VIC
	4,417,338
	3,034,811

	QLD
	3,091,229
	2,066,000

	SA
	2,675,515
	816,300

	WA
	3,036,416
	31,000

	TAS
	992,845
	0

	NT
	828,303
	0

	ACT
	477,038
	0

	National Children's and Youth Law
	145,958
	0

	Total
	20,409,988
	9,717,650


The table refers to funding provided to community legal centres under Community Legal Services Program funding agreements.  It does not include other funding provided under the program for Regional Law Hotline, data systems and program support costs.

After consultation with stakeholders and peak representative bodies, community legal centres funded by the Commonwealth have moved from annual arrangements to a three-year service agreement.  The new agreements give the centres the stability they need to plan for their futures and put long-term strategies in place.  The centres funded under the Program operate under guidelines and in accordance with these agreements.  

A listing of centres funded by the Commonwealth under the Program is at Attachment D.  

Commonwealth Financial Assistance Schemes

The Legal Assistance Branch of the Attorney-General’s Department administers legal and financial assistance under 25 statutory and non-statutory (administrative) schemes. 

These schemes have been established to provide financial assistance in cases where legal aid is not generally available from State and Territory legal aid commissions, and where the circumstances give rise to a special Commonwealth role (for example, where the scheme is established by Commonwealth legislation). 
Assistance provided under all schemes administered by the Branch is provided in accordance with relevant legislation (in the case of statutory schemes) and guidelines.  The legislation and guidelines set out who can apply for assistance under the particular scheme and the criteria that must be met for assistance to be granted.
In approving a grant of financial assistance under some of the schemes of financial assistance, the Attorney-General (or his or her delegate) may require that the applicant make a contribution towards the total costs of the proceedings.  

Financial assistance, particularly in native title matters, can be approved on a stage by stage basis. 

A list of all statutory and non-statutory legal and financial assistance schemes administered by the Legal Assistance Branch of the Attorney-General’s Department is at Attachment E.
Australian Law Online
The Australian Law Online initiative comprises:

Family Law Online

The Government established Family Law Online (familylaw.gov.au) in June 2001 to assist separating families to find the information they need to make informed choices about the best way to solve their family law problems and to get in touch with professionals who can help.

Family Law Hotline 

The Family Law Hotline was launched in June 2001.  It is a national, toll free, confidential telephone information and referral service for people requiring assisted access to the full range of information available on Family Law Online.
Regional Law Hotline
The Regional Law Hotline was launched in September 2001.  It is a toll free, confidential telephone service which is available to people living in designated rural and remote areas throughout Australia.  The service provides family law system information as well as general legal information and basic legal advice. 
Law and Justice Portal

Australian Law Online is also being developed as the Australian Government’s law and justice portal.  This portal is designed to facilitate access to existing law and justice related information and services provided by government and selected non-government organisations.  It is one of a number of Australian government portals which are being developed, in conjunction with the National Office of Information Economy, as part of its Customer Focused Portals Framework.

National Pro Bono Resource Centre
The first Australian National Pro Bono Conference in 2000 acknowledged and promoted the pro bono work undertaken by the legal profession in Australia, and explored options for better coordination in the delivery of pro bono services at national, state and regional levels.  Following the conference the Attorney‑General established a National Pro Bono Task Force to consider ways of improving the national coordination and development of pro bono legal services in Australia.

The Task Force’s report in June 2001 proposed a 5 point action plan for:

· establishing an Australian pro bono resource centre

· producing a best practice handbook for managing pro bono law

· supporting client focussed research

· developing national professional practice standards for pro bono legal services, and

· fostering a strong pro bono culture in Australia.
The Attorney‑General provided $1 million over four years to support the recommendations of the Task Force Report.  The funds have supported the establishment of the National Pro Bono Resource Centre which opened in August 2002.  The Centre’s objectives are to promote pro bono work throughout the legal profession; to undertake research and projects to inform the provision of pro bono legal services; to provide practical assistance to pro bono providers, including information and other resources; to develop strategies to address legal need; and to promote pro bono law to community organisations and the general public.  

The Centre has begun publishing papers on pro bono issues and has set up a web site which provides access to a range of pro bono publications.  The Centre also publishes a regular newsletter which is distributed to subscribers via e‑mail.  

The National Pro Bono Resource Centre’s major publication for 2003, the Australian Pro Bono Manual:  A practice guide and resource kit for law firms will be published in October 2003.  The Manual will cover general matters like models of pro bono practice, risk management and taxation issues, and will also include an extensive section on planning and developing a pro bono program within a firm.

The second National Conference, entitled ‘Transforming Access to Justice’, will be held in October 2003.  This Conference will be jointly hosted by the National Pro Bono Resource Centre and the Public Interest Law Clearing House, and will build on the ideas and recommendations of the 2000 Conference, and provide practical guidance on developing pro bono schemes and practices.  

Self-Represented Litigants
The Department is aware that there are increasing numbers of self-represented litigants appearing in the High Court, Federal Court, Family Court and Federal Magistrates Service and that all courts are giving close consideration to how to provide more effective assistance to these litigants. 

The Commonwealth is committed to helping people find alternative ways to help themselves, by resolving their legal problems simply, quickly and cheaply, rather than resorting to the courts.  The Government has provided additional funding across the broad network of services that operate to facilitate access to justice.  These include primary dispute resolution services, community legal services, clinical legal education programs, legal aid commissions and legal assistance schemes and Australian Law Online.

In 2000, the Commonwealth established a new lower level federal court, the Federal Magistrates Service, to hear and determine less complex family law and other general federal law matters.  The Service’s streamlined procedures facilitate access to justice and reduce delays and costs to litigants.

A list of initiatives from bodies within the Attorney‑General’s portfolio to assist self represented litigants is below:

· the Family Court project, ‘Self-represented Litigants – a Challenge’, launched on 5 December 2000, which is aimed at developing a coordinated national approach to service delivery for self-represented litigants 

· the Family Law Council’s report, Litigants in Person (August 2000), which examined the effects of self-representation on the way in which a case was conducted 

· the Family Court Future Directions Committee’s report (July 2000) on problems confronting self-represented litigants, which lists recommendations for improving the efficiency and effectiveness of court services

· the Federal Court’s Self Represented Litigants Management Plan, adopted in August 2002 to better meet the needs of Federal Court Self Represented Litigants, and
· the Administrative Appeals Tribunal Outreach Program, which provides information about the Tribunal’s practices and processes to people who are unrepresented.

The Family Law Assistance Program funded through the Community Legal Services Program assists people who would otherwise be unrepresented before the Family Court of Australia Dandenong Registry.  This service is run by Monash University and Monash-Oakley Legal Service with assistance from the Victorian Court Network.  

The Griffith University School of Law and Caxton Community Legal Service in Queensland receive funding to operate a specialist Family Law clinic which provides advice and support for litigants in person.  The NSW Court Support Scheme which is also funded through the Commonwealth Community Legal Services Program provides court users with information on court procedure, sources of legal assistance and general information, support and referral to individuals affected by the judicial system.  

The Government funds a wide range of family support services under the Family Relationships Services Program, to help keep families together and, where they do separate, to assist separating families to resolve family law disputes in a non-adversarial way outside the courts where possible.
Under this program the Attorney-General’s Department funds community based services which provide family relationships counselling, family mediation, conciliation, primary dispute resolution services in regional areas and children’s contact services.  

The 2003-04 appropriation to the Attorney-General for these programs is $29.4 million.
� Source - Lassie data.  These figures do not include other sources of funding such as payments from solicitors’ guarantee funds.


� The guidelines have been amended since being issued in July 2000.  Those changes are described later in this submission.


� Within the National Means Test, there are variations between States and Territories with respect to allowable income, allowable deductions and assets thresholds used.


�  Attorney-General media release dated 21 December 1999.


� In WA the Family Court of Western Australia is managing similar cases under the Columbus project.
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