Submission to the 

Senate Legal and Constitutional References Committee

Inquiry into Legal Aid and Access to Justice

Review Under the Social Security Law and the Family and Assistance Law

1. There is a comprehensive and accessible system in place for the review of decisions under the social security law and the family assistance law, including two tiers of internal review and two main tiers of external review.  Every time a customer is notified of such a decision, they are also advised of their rights in relation to seeking review of the decision.

2. The review process recognises that a large percentage of its social security customers are of modest financial means.  The process is not predicated upon the customer requiring legal assistance to seek review of decisions.  However, the process is sufficiently flexible to accommodate a customer’s legal representative.  In addition, assistance is available to the customer throughout the review process by way of the use of interpreters (at no cost to the customer) where the customer requests such assistance.

Internal Review
(a) Review by Original Decision Maker (‘ODM’)

3. A customer who wants the original decision to be reconsidered can contact the original decision-maker ODM to discuss the decision.  As a result of this discussion, it is possible that the ODM will effect a new decision which accords with the customer’s view.  The customer may telephone the ODM or may meet with the ODM at a Centrelink office.  Centrelink offices are located at 416 centres Australia-wide
.  In addition, Centrelink staff are located in over 1000 service delivery points across Australia.  A service delivery point is an office staffed by Centrelink officers and the delivery points are commonly Customer Service Offices, Community Agents, Rural Agencies and Rural Services.

4. If, after speaking with the ODM, the customer wants to seek further review of the decision, the customer then may seek a more formal internal review.  The ODM will give the customer information on how to seek further review and will provide the customer with the necessary form.  The customer may seek assistance from a Centrelink officer when completing the form.  Once the customer has indicated
 that he or she wants a formal review of a decision, the matter then proceeds to an Authorised Review Officer (‘ARO’).

(b) Review by Authorised Review Office (‘ARO’)

5. The ARO is an officer who has not been involved with the primary decision.  The ARO will often contact the customer to establish whether there is further information that would assist him or her reviewing the matter.  The customer (or their representative if they choose to have one) may submit further information to the ARO to support their case.

6. In 2002-2003, of the many millions of decisions made by Centrelink, there were 39,383 ARO reviews lodged with 39, 041 decisions made.  Of these ARO reviews 78% were completed within 28 days.  Where customers sought review of decisions which resulted in customers having their income ceased, 94% of these cases were finalised within 14 days.  Of the 39,041 internal reviews, 71% affirmed the original decision.  Again, information is given the customer on how to seek further review of the decision.

External Review
(a) Review by Social Security Appeals Tribunal (‘SSAT’)

7. If the customer wants to challenge the decision of the ARO, the customer may seek external review with the SSAT.  The SSAT is established under the Social Security (Administration) Act 1999 (‘the Administration Act’) to review decisions made under the social security law and the family assistance law. 

8. A customer may apply to the SSAT for a review of a decision by sending or delivering a written application to a registry of the tribunal or any Centrelink office.  Appeal forms are available from any Centrelink office or SSAT registry.  Applications to the tribunal are free of charge.  Further, if the customer is unsuccessful before the SSAT, there are no legal costs orders against the customer.

9. The SSAT has offices in every capital city plus a national registry in Melbourne.  Applicants are also able to contact the SSAT on a toll free telephone number.  Prior to the hearing, the SSAT provides the applicants with a list of legal and welfare agencies in their geographic area to assist them with possible representation.  

10. In the event that the applicant is unable or unwilling to travel to an SSAT hearing in a central location, the hearing may be conducted by teleconference or videoconference.  For the year 2002-2003, approximately 7000 cases were conducted face-to-face, 1500 were conducted by teleconference and 110 by videoconference.  Further, the SSAT can pay reasonable travel and accommodation costs of the applicant.

11. The SSAT itself travels to a number of regional and rural centres to conduct face-to-face hearings.  In 2002-2003, the SSAT visited 40 regional and rural areas and heard approximately 900 cases in these centres
.

12. In 2002-2003, 9,144 appeals were lodged with the SSAT with 9,196 decisions made.  In 61% of the cases, the SSAT affirmed the decisions of the ARO.  In 27% of the cases, the SSAT set aside the ARO’s decision.  Of the remaining 12% of the cases, 8% were dismissed, withdrawn or lacked jurisdiction and 4% of the decisions were varied by the SSAT.  

13. At the SSAT hearing, the Secretary is not represented in person but Centrelink does provide the SSAT with papers and decisions relating to the customer’s decision under review.  An applicant may also choose to bring a friend, a family member for support and/or assistance at the SSAT hearing.  Some customers may choose to attend the hearing with some form of representation (such as a solicitor or accountant) to assist then in presenting their case.  In 2002-2003, there were 807 cases where the customer had some form of representation.

14. The customer’s support person can adduce evidence at the hearing that may not have been before the ARO.  The hearing process is informal and the rules of evidence do not apply.  There is legislative provision
 that the SSAT is generally conducted around a table in a conference room to operate informally, is not to be bound by technicalities, legal forms or rules of evidence. 

(b) Review by the Administrative Appeals Tribunal (‘AAT’)

15. Once the SSAT has made its decision, the parties (i.e. the customer and the Department) can accept the decision of the SSAT or either party may seek review of this decision to the AAT.  This appeal is a merits-based appeal and neither party is required to show that the SSAT made an error in law.  Applications by social security customers to the AAT are free of charge.  Further, if the customer is unsuccessful before the AAT, there are no legal costs orders against the customer.

16. In the year 2002/2003, there was a total of 1,869 appeals lodged from the SSAT to the AAT with 1,709 decisions made.  Of the 1,869 appeals lodged, 1 648 appeals were instigated by the customers and 221 appeals were instigated by the Department.  Where the customer appealed to the AAT, 20% of the decisions were set aside by the AAT and 26% of the decisions were affirmed
.  Where the Secretary appealed to the AAT, 44% of the decisions were set aside and 7% of the decisions were affirmed
.  

17. In most matters before the AAT, the Secretary is represented by advocates from Centrelink, many of whom are not legally qualified.  Where the customer engages legal counsel to conduct their case, Centrelink will consider whether to engage legal representation for the Commonwealth.

18. In rare cases where the Secretary engages a solicitor or counsel at the AAT, Centrelink will offer to pay for the customer to also engage legal representation (at a commensurate level to that of the Secretary’s).

19. All Centrelink advocates are bound by the principles of the Commonwealth’s Model Litigation Policy.  In accordance with this Policy, advocates are aware that their role in conducting matters before the AAT is to assist the AAT in reaching the correct and preferable decision.  Accordingly, advocates will bring issues to the attention of the AAT even though this may not necessarily advantage the Secretary’s position.

20. Once the AAT has made its decision, either party may appeal the decision to the Federal Court, but only if the party can demonstrate that the AAT made an error of law.  Note that if the Presidential Member of the AAT presided over the hearing, any appeal to the Federal Court would have to be made to the Full Federal Court because the Presidential Member of the AAT is a Justice of the Federal Court.

21. In 2002-2003, there were 33 customer appeals and 5 Secretary appeals to the Federal Court.  During the course of 2002-2003, the Federal Court handed down a total of 25 decisions with 23 decisions favouring the Secretary.  Six cases were either resolved prior to hearing, withdrawn or discontinued.

22. Where it is the Department’s appeal, and it engages legal representation, it is the practice to meet the customer’s costs of obtaining legal representation.  Further if the Department appeals to the Federal Court and the Department wins the case, the Department will not enforce a costs order against the customer.  Such an arrangement is discussed between the parties before the case comes before the Court.

23. If the customer lodges an appeal to the Federal Court in a matter which can be regarded as a ‘test case’, in certain circumstances, the Department will bear its own costs even if the Department is successful.  

24. Once the Federal Court has handed down its decision, either of the parties may seek further review by lodging an appeal to the Full Federal Court (again, only on an error of law).  During 2002-2003 customers lodged two appeals to the Full Federal Court (six appeals were lodged in 2001-2002, being five by customers and one by the Secretary).  During 2002-2003, the Full Federal Court handed down three decisions, two of them being in favour of the Secretary.  For the year 2001-2002, the Full Federal Court handed down four decisions, all in favour of the Secretary.

25. Social security matters (including family assistance law) may be further appealed from the Full Federal Court to the High Court, and again, only on errors of law and subject to Special Leave to Appeal being granted by the High Court.  In 2002-2003, customers lodged five appeals.  For the same period, the High Court handed down four decisions, all were in favour of the Secretary, including refusals of Special Leave Applications.  In the same period, the Secretary lodged no appeals to the High Court.

Conclusion

26. On a consistent basis, the majority of decisions are affirmed.  Only slightly more than one decision in four is set aside throughout the internal review and review before the SSAT and AAT.  At the court level, the percentage of decisions that are set aside dramatically reduces even though it is likely that the customer may have engaged legal representation at this level.  There is little evidence that the presence of legal representation has a significant impact on the ultimate outcome of the matter within the review process.

Process of Review within the Child Support Agency (‘CSA’)
27. CSA has an internal complaints service, which does not have lodgment fees for the clients and is accessible to all CSA clients. The complaints service is staffed by complaints officers, located in CSA sites around Australia. Clients contact a complaints office by telephoning the complaints hotline number, which is widely advertised in all CSA publications. The service is informal and aims to resolve complaints about any aspect of CSA’s service. 

28. Clients have the right to object to a decision made by the Child Support Registrar about their child support. The objection process provides a fast, accessible and cost-effective internal review of CSA decisions. To make an objection, the parent writes to CSA asking for the decision to be reconsidered, and explaining why they believe the decision is wrong.  CSA officers provide assistance to clients wishing to lodge objections.  

29. The client may choose to engage legal representation to prepare their objection.  If a client wishes to object to CSA’s decision more than 28 days after they received notice of the decision, they can apply to CSA for an extension of time.

30. A client may lodge an objection by handing it into any CSA office.  In 2002/2003 CSA received 10,260 general objections (i.e. objections which were not change in assessment decisions) of which 79.32% were finalised within 60 days.  

31. CSA also received 5835 objections to Change in Assessment decisions, of which 68.3% were finalised within 60 days.  Overall, 17.08% of objections were finalised within 14 days, 14.56% were finalised within 15-28 days, 42.74 were finalised within 29-60 days and 25.62% were finalised in over 60 days.

32. The Registrar must provide a copy of the grounds of the objection to the other parent and give them an opportunity to comment on those grounds. There is no hearing or conference, however the authorised officer dealing with the objection will contact the parents by telephone, or write to them, if any matters arise that require clarification. The Registrar is obliged to reconsider the decision within 60 days of receiving the objection and provides written notice of the objection decision to both parents.

33. If either client/parent is dissatisfied with the outcome of the objection, they can apply to a court with family law jurisdiction to resolve the dispute
. The Registrar is not generally involved in these proceedings. The parties are the parents, and the matter is heard de novo. At this stage, one or both parents are likely to seek legal advice.  Because CSA is not represented at this stage of the process, we are unable to provide figures on how many parents do in fact engage legal representation. 

34. Parents are also able to seek review of decisions made by CSA before the AAT.  The Child Support Registrar is the respondent to an AAT application, rather than the other parent. 

35. The AAT is able to review the following categories of decisions:

· a decision to refuse to remit a late payment penalty in whole or in part, and

· a decision on a person’s application for an extension of time for a person to object to CSA’s decision.

36. In 2002-2003, there were 24 AAT applications.  A number of these applications are clients requesting extensions of time to object to a CSA decision.  Where the matter is an extension of time issue, CSA officers usually represent CSA.  In other applications before the AAT, CSA will engage the representation of the Australian Government Solicitor. The AAT also reviews CSA’s decision on an application for access to documents under the Freedom of Information Act 1982.

Current Access to Justice arrangements to meet the community need for legal assistance – Alternate Methods of Redress
Decisions made the Secretary
37. Centrelink customers may make a claim for defective administration (‘CDDA’) under the Compensation for Detriment Caused by Defective Administration Scheme.  In the 2002-2003, there were 303 CDDA claims paid out totalling $698,088.22.

38. The Social Security Administration Act 1999 provides for Act of Grace payments to be paid by the Department to a customer.  The decision to make any Act of Grace Payments is made by a delegate of the Minister of Finance.  However FaCS actually makes the payments and in 2002-2003, FaCS made 12 Act of Grace payments totalling $84,350.75.

39. Customers may also seek redress under the Financial Management and Accountability Act 1997.  In 2002-2003, FaCS paid out a total 268 claims in the amount of $674,137.76 pursuant to this Act.

40. In the event that customers are not satisfied with Centrelink’s handling of their matter through the processes of review detailed above, they may contact the Commonwealth Ombudsman.  In the year 2002-2003, the Commonwealth Ombudsman received 25 complaints which is a 9% reduction on the 2001-2002 figure.

41. Customers may also contact their member of parliament if they are not satisfied.  Their request becomes what is known as a Ministerial and is dealt with by FaCS with consultation, as appropriate with Centrelink, the Family Assistance Office or the CSA.  

Child Support Agency
42. Clients of CSA may lodge claims for compensation for detriment caused by defective administration.  In 2001-2002, CSA received 144 CDDA claims.  Of the 133 claims finalized (including claims from the previous year), CSA upheld 60 claims.  CSA paid out $34,437 in compensation payments.  CSA also expended a further $11,050 expended in legal liability costs under Regulation 9 of the Financial Management and Accountability Act 1997.

43. CSA clients are also advised that if they are not satisfied with the decision, they can contact the Office of the Commonwealth Ombudsman who has the power to investigate CSA decisions.  In the year 2001-2002, the Commonwealth Ombudsman received 2007 complaints about the CSA which continues a downward trend in complaints since 1995-96.

44. As noted above, CSA clients may also seek assistance from their parliamentarian.  The ministerial is forwarded to FaCS which then co-ordinates a response back to the CSA client 

Conclusion

45. When seeking justice under these alternate methods of redress, there is no need for the customer to engage legal representation.  However, as the statistics reveal, even without any requirement for legal representation, the current arrangements in the alternate methods of redress delivers access to justice.

46. FaCS would be happy to provide further information that may assist the committee in its deliberations, if required.

� The breakdown of Centrelink Offices Australia-wide are as follows: ACT: 6; NSW: 108; NT: 7; Qld: 66; SA: 26; Tas: 11; Vic: 61 and WA: 31.


� Whilst the review process strictly requires that the customer complete a review form in order for the matter to be reviewed by an ARO, in practice, it is sufficient for the customer to clearly enunciate a wish for the decision to be reviewed;


� The SSAT sat in the following regional and rural areas of Australia in 2002-2003: Berri, Broken Hill, Kadina, Mt Gambier, Port Augusta, Port Lincoln, Port Pirie, Renmark, Whyalla, Bundaberg, Cairns, Coffs Harbour, Hervey Bay, Lismore, Maroochydore, Rockhampton, Southport, Toowoomba, Townsville, Albury, Orange, Launceston, Ballarat, Bendigo, Dandenong, Geelong, Morewell, Sheparton, Wangaratta, Armidale and Bankstown.


� Section 167 of the Social Security (Administration) Act 1999


� 22% of decisions were withdrawn, 14% were settled, 13% were dismissed, 4% were varied, and 1% were conceeed.


� 28% of the vases were withdrawn, 7% were settled, 6% were varied, and 6% were dismissed.


� The courts with family law jurisdiction are: the Family Court of Australia; Federal Magistrates Court; Supreme Court of the Northern Territory; Family Court of Western Australia and courts of summary jurisdiction.  Please note that courts of summary jurisdiction have limited powers in mainly non-contentious issues and that most actions are brought before the four first named courts.
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