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LEGAL AID IN FEDERAL ANTI-DISCRIMINATION MATTERS

This submission focuses on legal aid in human rights cases, specifically anti-discrimination matters.  Current legal aid arrangements fail to address to any significant extent the need within the community for representation and legal support in such cases.  

The Castan Centre for Human Rights Law considers the current legal aid arrangements to be wholly inadequate with respect to this area of need.  As a result, people who suffer discrimination are forced to seek assistance from other avenues which are very often inappropriate, inaccessible, or inadequate. 

This submission deals with the following points:

1. The public interest importance of providing adequate legal aid in discrimination claims.

2. Sources of legal aid in anti-discrimination matters and their contributions

3. The need for statistical data about legal aid available in anti-discrimination matters

4. The human consequences of failure of legal aid for discrimination claims

5. Alternative proposals for the provision of legal assistance.

6. Conclusion

1. The public interest importance of providing adequate legal aid in discrimination claims.

First, there is a strong public interest in the enforcement of anti-discrimination claims.  Secondly, those who bring such claims are very often among the most disadvantaged members of our society and their need for legal aid is very high.  Legal aid for federal anti-discrimination claims is virtually non-existent.

Commonwealth anti-discrimination law is the major area in which Australia has attempted to give statutory effect to its human rights obligations under UN Conventions, through the Racial Discrimination Act 1975, Sex Discrimination Act 1984, and Disability Discrimination Act 1992.  The International Conventions on the Elimination of All Forms of Racial Discrimination (Race Convention) and of All Forms of Discrimination against Women (Women’s Convention) require states to take steps to ensure that discrimination is prohibited and that effective remedies against it are provided to individuals. 

The right of non-discrimination is a fundamental requirement for the enjoyment of all other human rights, and is given pride of place in the Universal Declaration of Human Rights, and the International Covenant on Civil and Political Rights, and Economic Social and Cultural Rights.  It is elaborated in the Race and Women’s Conventions.  Because this right is a fundamental pre-condition for all other human rights there is a clear and important public interest in ensuring it is protected.  

The essence of an anti-discrimination claim is that a person claims they have been treated less favourably than another, or suffered more as a result of a practice on an irrelevant ground such as race, national or ethnic origin, sex, marital status, pregnancy, or disability than someone without that attribute.  Imposition of disadvantage because of a feature over which the individual has no control strikes at the heart of equity and fairness in Australia.  Where it occurs as a widespread social practice, it undermines the country’s claims to egalitarianism and democratic legitimacy.  To eliminate all such discrimination is of primary importance to Australian society.  It is inherently in the public interest to ensure enforceability of non-discrimination rights, so each case under anti-discrimination laws is of a public interest nature.  

If the law cannot be effectively enforced by those it is designed to protect, its promise of equality is exposed as empty.  Whatever the statute book may say, if rights against discrimination are not enforceable because of lack of access to legal representation and advice necessary to bring a claim successfully in the court system, those rights are being disregarded and undermined.  This is particularly serious in anti-discrimination claims, as the individuals who bring such claims are members of the poorest and most disadvantaged groups in Australian society, such as indigenous people, migrants, people with a disability and women.

1.1 The effect of the lack of Legal Aid:  disadvantaged individuals further disadvantaged

Those who complain of discrimination usually have very limited, if any, access to financial resources for litigation and a high need for specialised legal advice and in particular, representation.  When anti-discrimination law was first set up, tribunals were used for adjudication for good reason; the aims were to minimise legalisation of the area, to ensure unrepresented applicants could still bring a claim with some chance of success, to minimise the use of expensive legal teams, and to ensure that costs awards would only be made in exceptional cases, so they would not operate as a deterrent to bringing a claim and enforcing one’s rights.  When the government moved adjudication to the Federal Court and Federal Magistrates Court with the standard civil litigation costs rules in 2000, this was done without any compensating increase in resources for legal assistance to discrimination claimants, or allowing legal aid to extend to cover an indemnity for the other party’s costs, as in NSW (see below)

It is very unusual to obtain legal aid to run a discrimination case, although given the absence of statistics maintained by legal aid bodies this position is very difficult to document.  (The tests for legal aid assistance in anti-discrimination cases are discussed below – this section deals with the fact that inadequate funding for aid is provided for anti-discrimination matters.)  The paucity of legal aid for anti-discrimination cases in Australia condemns most anti-discrimination complainants, including those who are in the most disadvantaged positions, to try to bring their claims in the court system unrepresented.  Given the limitations on the courts’ obligations and ability to assist unrepresented parties, and the technicality of anti-discrimination law, this makes it almost impossible for an unrepresented litigant to succeed.  

Until 2000, the only major deterrent to an unrepresented individual bringing an anti-discrimination claim was the emotional stress of such an undertaking, including attempting to present a legal case without legal assistance.  Since 2000, however, when dispute adjudication under these laws was moved to the Federal Court and Federal Magistrates Court, the deterrent for an unrepresented litigant have been greatly increased, as the standard court rule now applies to anti-discrimination litigation:  the loser is normally ordered to pay the winner’s legal costs.

The structure of typical anti-discrimination litigation is an individual bringing a claim against an organisation or institution with significant power and resources.  Many claims are brought against governments and large companies, who will have access to effectively unlimited resources in defending a claim, thus incurring a substantial legal bill which a losing complainant will be ordered to pay.  This is too big a risk for most unrepresented complainants, and operates as a very substantial deterrent to any litigation.  In effect, complainants cannot afford to exercise their rights, unless they have no assets at all, as otherwise they risk losing all or most of what little they may have.  This is very different to the situation in the USA where, in general, the losing party is not ordered to pay the winning party’s costs.  In NSW, legal aid can extend to provide an indemnity to cover the winning party’s costs up to $15,000.  There is no reason why a similar provision could not apply to federal anti-discrimination claims.

2. Sources of legal aid in anti-discrimination matters and their contributions

In theory there are several sources of funding for anti-discrimination matters in Australia.  Commonwealth funding flows through the Legal Aid bodies of the states, as well as directly to specialist legal centres such as the Aboriginal Legal Centres, Disability Discrimination Legal Centres and the Disability Employment Action Centre, and Working Women’s Centres (though there is no specialist centre which addresses the problem of racial discrimination outside the indigenous context).  In addition there is provision for legal assistance to be provided directly under the s. 46PU of the HREOC Act 1986 (previously such aid was provided under powers in the three anti-discrimination Acts).  In the void left by the failure of these avenues, there has recently been a strong emphasis on pro bono assistance to the disadvantaged, but this also is inadequate and badly tailored for anti-discrimination matters.

Recent attempts by the authors of this submission to find out how much was spent on advice and representation in anti-discrimination matters through each of these avenues have proved unavailing.  Legal aid agencies do not publish or have available adequate information on the amount of resources (both staff time and externally funded assistance) devoted to anti-discrimination matters.  The specialist legal centres deal with a wide range of legal problems as well as discrimination, and while they can provide some level of specialist advice, they do not have the capacity to provide the necessary legal representation.  Even for groups which are in particular need of representation, such as people with a disability (who may be unable to simply meet the needs for basic communication in a court), aid for representation is in inadequate or non-existent.  

2.1 Assistance from the Attorney General under the HREOC Act

The amount spent directly by the Attorney General on assistance under s. 46PU of the HREOC Act could not be obtained through inquiries from the AG’s Department, perhaps because applications through this avenue are rarely successful.  The Senate Legal and Constitutional Committee, in its 1997 Second Report on Legal Aid reported some of the amounts spent under the equivalent powers in the three discrimination Acts, which were very low in view of the lack of substantial funding within the general legal aid system and the public interest importance of anti-discrimination cases.  It is unlikely that this has increased in recent years.

2.2 The Legal Aid agencies

a. Lack of adequate funds

Most legal aid agencies provide less than ten percent of their funding for civil matters.  Only a very small portion (if any) of this funding is granted to anti-discrimination cases.  

There is significant variation between states in the funding of these matters.  In Victoria for example, while some cases may receive a advice from staff of Victoria Legal Aid, to the best of our knowledge there is no legal aid for any externally funded advice or representation in anti-discrimination matters at all.  By contrast, in NSW legal aid is available for anti-discrimination matters, including coverage of indemnity costs (ie costs awarded against a losing party) up to $15,000.  This is very unusual among the states.  Such inconsistency between the states is undesirable, and while it may be acceptable in state related matters, is not acceptable for the allocation of federal funding.

b. The impact of funding priorities imposed by the Commonwealth

As we have noted, federal assistance for anti-discrimination claims is virtually non-existent.  Because resources provided for legal aid are so restricted, and because of the effect of Dietrich’s case in requiring legal aid to be directed towards serious criminal matters if they are to proceed in the courts, there is virtually no money left for other priorities.  Dietrich applications continue to sap legal aid funds, to the point that Attorney General's has created a fund for 'expensive' criminal cases that would require a stay of proceedings in line with the Dietrich principle.  This fund merely supplements the already vast proportion of legal aid allocated to criminal matters
. Dietrich type applications continue to force Legal Aid Commissions (LAC's) to cut funding to family, and to a greater extent civil and therefore public interest cases including anti-discrimination matters. 

Once family law (which has priority in civil cases as a federal responsibility) receives assistance, nothing is left for anti-discrimination.  Yet anti-discrimination cases are equally a federal responsibility, given the obligations the federal government has taken on under international human rights laws to provide effective remedies for denial of rights on the basis of race, sex or disability, and given the impact on individuals affected by discrimination.

c. The funding criteria for anti-discrimination matters 

It has been argued above that every anti-discrimination case inherently involves the public interest in ensuring society offers genuine equality of opportunity.  Even where only one individual is affected, racism and sexism are structural inequalities in society which undermine claims to fairness and equality.  There is a general ssocial or public interest in ensuring that people are not discriminated against on an individual basis, even if they are not test cases.  
However, the current tests for legal aid assistance in anti-discrimination cases require a further public interest aspect to be made out.  Instead of the 'reasonable prospects of success' test, for the past five years the Commonwealth Guidelines and gradually most of the State Guidelines too, have stipulated that the test is whether there are:

‘strong prospects of substantial benefit to be gained by the applicant and the public or a section of the public’.

This has had the effect that cases relating only to an individual's human rights interests are no longer even eligible for legal aided; only anti-discrimination class actions and test cases are even considered for legal assistance 
.  This negates the fact that even in individual cases anti-discrimination law implicates structures of disadvantage which operate in our society to undermine fairness and equality, which the public has a strong interest in preventing.  This sort of requirement is not imposed in family law, and is no more appropriate in anti-discrimination law, given the public interest nature of the issues it deals with, and the fact that the disadvantage challenged in often imposed by social structures of wide impact.  The continuing narrowing of the tests for legal aid in anti-discrimination matters appears to reflect the restriction of resources, rather than any principled justification for limiting aid.

In addition, like other areas of law there is a merits test for legal aid assistance in anti-discrimination matters.  However this is problematic in an area where specialist legal assistance is hard to find, and the courts have given technical and narrow interpretations of the law which is still largely developing and relatively unclear.  In these circumstances, it is easy to reject claims on the merits test, depriving the courts of the opportunity to decide the merit of claims. 
Under the Victorian Legal Aid Guidelines the granting of aid will also turn on the 'special circumstances' of the claimant where relevant
.  Should a claimant with a disability, for example, attempt to make their case for merits with respect to an anti-discrimination matter, they will be at a systematic disadvantage even before they enter the courtroom, as they may have no one to advocate for them on the merits of their case for legal assistance.  However, even this extra level of need has not, on anecdotal evidence (which in the absence of adequate statistical data is the only available information) been able to attract legal aid for representation.  

2.3 Specialist Community Legal Centres 

CLCs play a vital role in the legal aid system, which consists of a partnership between the private profession, Legal aid agencies, and CLCs.  CLCs offer both generic and specialised centres for a range of disadvantaged groups including people with disabilities, refugees and women, and conduct advice, limited representation and referral services, and community education and law reform.

However, CLC can only provide limited representation and usually only provide advice.  Since the legal aid funding cuts began in 1997 the burden of advice and representation for disadvantaged clients has fallen heavily on CLCs.  But CLCs are often staffed by relatively junior lawyers who are enthusiastic and committed but nonetheless inexperienced.  The demand for legal services is great at the present time, and CLCs are simply unable to cope with the demand.

Specialist legal centres like the Disability Discrimination Legal Service cannot fill the void entirely.  Although such centres are crucial, they are support services and were never meant to provide representation in the same way as legal aid.  Such services normally provide advice only, with very limited options for representation.  They cannot carry the burden of inadequate funding for representation for those in need.

2.4 Litigants in person

It is exceedingly difficult to find public information regarding litigants in person in Australia's courts.  Of the scant information found, in 2000-2001 self represented litigants continued to comprise a large section of people appearing in the relatively new Federal Magistrates Court at around thirty five percent in family law matters (in eleven and a half percent of matters both parties were unrepresented
).  According to the Annual Report there was also a high level of self-representation in unlawful anti-discrimination cases (exact figures were lacking), suggesting that as the Court's jurisdiction for anti-discrimination matters grows, the problem of unrepresented litigants will also grow.  The provision of duty solicitor schemes was described as 'an essential adjunct to the efficient operation of the court', suggesting a large number of people unable to obtain legally aided representation sought after the service.  There is a limited supply of duty lawyers, and many applicants will miss out
.
3. The need for statistical data about legal aid available in anti-discrimination matters

As noted above, there is a gaping hole in the information available about legal aid resourcing and spending on civil matters generally and anti-discrimination matters in particular.  This was noted in 1997 when the Senate reported on Legal Aid, but five years down the track, the problem has not been addressed.  The failure to take action to ensure proper data is collected, and the continuing lack of information about the extent of legal aid provided indicates that many people suffering discrimination and other human rights abuses will simply go unnoticed.  

As part of an academic research project during 2003 the author attempted to discover information to document the funding actually spent on to anti-discrimination matters.  Attempts to collect information from LAC’s and from Attorney General's were unsuccessful as neither held the relevant data.  As a result it is impossible to obtain data regarding the statistical trends in approvals and refusals of aid for anti-discrimination matters, and how much legal aid funding is being allocated to such cases.  

The Annual Reports of the LAC’s fail to break down civil law funding data and do not keep any sort of statistical information relating to ant-discrimination matters.  Ironically, the Federal Attorney General's Department repeatedly advised the author to ask the LAC’s.  

Recommendation: 

Legal aid bodies including the Commonwealth Attorney General should be required to keep statistics about both numbers of cases aided and total amounts devoted to aid in all areas of law including anti-discrimination law (with a detailed breakdown by types of cases) to be published annually.  

4. The human consequences of failure of legal aid for discrimination claims

It is the most vulnerable segments of society that may experience discrimination and are most in need of legal aid - those litigants that to some extent may be able to represent themselves in anti-discrimination matters will do so, but those who cannot will be prevented from protecting their rights in the absence of adequate legal aid.  The government has a double responsibility to them – not only to ensure that law prohibits the disadvantages to which they are susceptible, but also that it assists them to enforce their rights. 

Victims of discrimination who cannot effectively seek redress suffer not only emotional and economic disadvantage but also the frustration and humiliation of being unable to pursue a claim effectively due to legal aid inadequacies in anti-discrimination cases.  The community may perceive that anti-discrimination matters, since they are not important enough to attract legal aid, are weak and ineffective.  

4.1 The rise of “public interest” law and “pro bono” as a response to inadequate legal aid.
Discrimination and other human rights matters can have implications purely for the individual or they can have widespread societal ramifications.  Discrimination cases which involve individual interests suffer a widespread lack of legal assistance, but public interest cases with human rights elements also receive very little legal aid support.  The legal aid system is geared heavily towards pursuing the interests of individuals in defending matters such as criminal prosecutions, and the test cases it does fund are usually minimal in most jurisdictions.

This has led to the rise of public interest centres such as the Public Interest Advocacy Centre (PIAC) and the Public Interest Law Clearing House (PILCH), which act as advocacy and pro bono referral agencies respectively, undertaking policy-oriented and test case litigation
.  As the Hon Justice Michael Kirby has noted:

As the funds available to legal aid are strictly limited, the cases, which the LAC can fund, tend to be concerned with individual, rather than community interests.  Larger questions of public policy, if fought, arise incidentally and haphazardly.  This is the principal justification of a separate and distinct body to run public interest litigation
.

Such initiative is filling part of the void of the unrepresented and underrepresented sectors of the community, but at the same time the rise of and need for these advocacy centres must to some extent be seen as being symptomatic of the fact that legal aid policy has for far too long been in ignorance of the need for human rights interests to be represented.  

Legal aid policy needs to better accommodate public interest cases with human rights elements (such as the poorly unrepresented anti-discrimination arena) on two levels: the individual non-test case scenario and the policy-orientated test case litigation, which transcends the interests of individual litigants.  However, it is individual cases of discrimination that are suffering the most.

4.2 Pro bono

Access to justice can never be dispensed in terms of right by pro bono assistance in the way that legal assistance can be guaranteed through an LAC mandated with that obligation through legalisation, and adequately resourced by public funding.  Pro bono work ahs two main facets: helping the poor and disadvantaged, and taking on public-interest cases, whether or not there is an individual plaintiff.  Public interest matters with human rights elements would include such areas as immigration laws and anti-discrimination cases.  Australian solicitors perform 1.78 million hours of pro bono work each year, and barristers 489,000 hours, which results in approximately 71 hours for every solicitor and 132 hours per barrister
.  According to the NSW Law Society, in 1999-2000, nearly half of all lawyers were doing no pro bono work, and of those who were, 44 per cent were private practitioners, 37 per cent were in community centres, 8 per cent were corporate lawyers and 5 per cent were government lawyers
. 

While this is a great credit to the profession, with respect to the lack of available representation for anti-discrimination cases, pro bono efforts operate to meet some of the most urgent needs but are inadequate and not designed to fulfil the role of legal aid.  Public interest tests are applied which again fail to recognise the inherent public interest at stake in every discrimination claim.  The government should not rely on provision of voluntary services by lawyers to discharge its own responsibilities.  While some of this work may be done excellently, as in the USA some may also be done with less enthusiasm and less relevant expertise than work for the lawyers’ paying clients.  The provision of pro bono legal services cannot be a substitute for government responsibilities in providing access to justice
.  

The Commonwealth has recently provided a grant of one million dollars over four years to the National Pro Bono Resource Centre established by the Public Interest Advocacy Centre in New South Wales.  Whilst valuable to the pro bono movement, this is also an indication that the Commonwealth sees pro bono as a potential solution to some of the 'problems' of legal aid.  This is not an appropriate way for the government to discharge its own responsibilities.

4.3 The role of the Human Rights and Equal Opportunity Commission 

The Human Rights and Equal Opportunity Commission has the power to intervene, with leave of the Court, in proceedings that involve issues of race, sex and disability discrimination, human rights issues, and equal opportunity in employment.  Upon intervention the Commission will then make submissions on the issues that relate to the Commission's powers.  Alternatively, special-purpose Commissioner's maintain the option of assisting the Federal Court or Federal Magistrates Court as amicus curiae (at the leave of the court) where it would be in the public interest for the special-purpose Commissioner to do so.  The intervention role is especially vital to the Commission's role as public human rights defender, but it is limited in its scope and does not allow the Commission to aid in the representation of disadvantaged litigants who cannot afford to commence proceedings.  

It is highly preferable that, considering the current crisis in the provision of legal aid in cases relevant to anti-discrimination and other human rights matters, and the Commission’s role as Australia’s primary human rights defender, the Commission at a minimum be permitted to assist in providing representation in such cases.  Funding would have to be provided to enable this function to be carried out.

5. Alternative proposals for the provision of legal assistance.

The Castan Centre submits that there are some highly efficient ways to provide legal assistance in anti-discrimination matters which should be developed.  

5.1 More funding is needed

However, the problem cannot be solved without an adequate allocation of legal aid to anti-discrimination matters, which requires an increased funding commitment to this specific area of law.  Grants by the Commonwealth to state legal aid bodies should reserve a certain amount of funding identifiably for spending to vindicate human rights claims and in particular anti-discrimination complaints. 
5.2 Legal Aid agencies should be empowered and funded to provide legal assistance to needy complainants 

In Western and South Australia the Equal Opportunity Commissioner can provide legal assistance to complainants where she or he has referred their complaints to the Equal Opportunity Tribunal.  The Commissioners only provide assistance in relation to matters that have substance under the provisions of the Equal Opportunity Acts
.  This sort of authority should be available to the HREO Commission, together with uf8udnign to make it effective.

The provision of expert legal assistance by staff of the anti-discrimination agencies is a highly efficient way to provide legal help when needed.  In Canada, all tribunal cases are assisted by the human rights agency.  WA and SA have provided in house assistance in the past, but are doing so less and less as resource restraints increase. 

In the Western Australian jurisdiction settlement rates were high when the Commission provided legal assistance.  According to the Commission respondents may be less likely to settle complaints if they were of the view that complainants would be unable to pursue their complaint before the tribunal because of a lack of resources and assistance.  
5.3 Legal aid should cover costs awarded against a complainant to a reasonable limit.

The New South Wales Legal Aid Commission Guidelines not only provide for legal aid in anti-discrimination matters, but also provide protection against an award of costs against the applicant up to the amount of fifteen thousand dollars.  It is far from clear why such an essential safeguard for poor complainants is not provided in other jurisdictions, including the Commonwealth.  

6. Conclusion 

Legal aid is an essential government responsibility and service, and should be seen, particularly in protecting basic human rights like equality and non-discrimination, as a core function similar in terms of social merit to public health and education.  If we cannot provide the disadvantaged in our community with access to the machinery of justice, we can hardly claim to have an effective system of justice.  
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