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Dear Committee Members,

Inquiry into Current Legal Aid and Justice Arrangements

1.0
overview of racs 
For asylum seekers unfamiliar with the Australian legal system, suffering from torture or trauma, with limited or no English skills, and no funds to afford private legal help, RACS – the Refugee Advice Casework Service - provides a lifeline. RACS is the only community legal centre in NSW, which provides free expert legal advice and assistance to refugees and asylum seekers.  RACS provides expert legal advice and representation to onshore asylum seekers seeking protection in NSW and the ACT and in detention across Australia.
RACS was initially set up in 1988 as RACS (Victoria), and has operated since 1997 as RACS (Australia). Over the past four years, RACS has represented about 800 asylum seekers from over 50 countries. With RACS’ help, over 80% have been granted refugee status on the basis of their well-founded fear of persecution under the United Nations Convention on Refugees. 

RACS is a registered charity with gift deductible status. To continue its operations, RACS relies primarily on funding from the Australian Government, grants from philanthropic organisations and community donations. This support falls seriously short of meeting the needs of asylum seekers in NSW and remote detention centres throughout Australia. 

1.1
what we do 

RACS provides free legal services for asylum seekers including:

· Expert legal advice and representation for people applying for a Protection Visa (refugee status) to remain in Australia. 

· Referrals for counselling and assistance with related social welfare issues such as accommodation, Medicare, employment, torture and trauma counselling and language training. 

· Training sessions on refugee law, policy and procedure for organisations and individuals assisting asylum seekers. 

· Community briefing sessions for refugee communities, and organisations and individuals assisting asylum seekers.

· An evening advice service on Mondays, staffed by full-time and volunteer solicitors and migration agents.

· A telephone advice service. 

· Use of free telephone interpreting services when required. 

· Assistance in matters related to Protection Visas and referrals to other agencies or lawyers where appropriate. 


RACS is also involved in policy work and lobbying for law reform.  

In 2001/2002 RACS’ opened 163 new files, comprising 117 asylum seekers in detention and 46 in the community. Of these 46 cases, 15 were taken on a pro bono basis. A new and greatly demanding area of work for RACS since the beginning of 2002 has been the provision of legal assistance to Temporary Protection Visa (TPV) holders. RACS does not receive any government funding to assist the majority of these clients. RACS has provided advice and assistance to hundreds of clients as part of our evening and telephone advice service. 

1.2 some of our programs
One of the major challenges facing RACS is meeting the overwhelming demand for assistance with limited resources, RACS’ programs focus on enhancing capacity to meet this demand, for example through:

Comprehensive Case Work: At any one time, RACS is typically providing full legal assistance to approximately 200 asylum seekers.  This may involve protection visa application assistance, representation at the Refugee Review Tribunal, assistance with the Department of Immigration (DIMIA), and/or requests for Ministerial Intervention.

Evening Advice Over 20 migration agents volunteer for RACS’ Monday night evening advice roster; 32 asylum seekers access this assistance each month.

Temporary Protection Visa (TPV) Project This project coordinates and trains over 40 volunteer solicitors to assist refugees on TPVs. This service is especially important as the 4000 TPV holders residing in NSW are not eligible for Legal Aid, and the immigration process is in a state of considerable uncertainty following recent legislative change. 140 TPV holders have utilised this service since August 2002.

Afghani and Iraqi Information Sessions Refugees from Iraq and Afghanistan account for almost all of the TPV holders in Australia. Since July 2003 RACS has assisted in advising the Iraqi community of their rights, obligations, and visa issues in community information sessions in mosques, community halls and centres. 

Secondment Program RACS hosts solicitors from large private firms to work at RACS as refugee caseworkers, increasing the number of refugees able to be assisted, and the legal professions understanding of refugee law.

Federal Court Referral Service RACS refers eligible asylum seekers to lawyers willing to provide pro bono assistance for appealing matters of merit to the Federal Court. 

2.0
The performance of current arrangements in achieving national equity and uniform access to justice across australia, including in outer-metropolitan, regional, rural and remote areas. 

2.1
legal representation
RACS is the only free community legal service for asylum seekers and refugees in NSW. 

For asylum seekers in the community (not in detention) there are only two dedicated sources of possible free legal assistance – RACS and Legal Aid. Both have limited funding to provide application assistance for asylum seekers in the community.

2.2
nsw legal aid commission’s policy for asylum seekers

Legal Aid is available only in limited circumstances for proceedings in the Federal Court or High Court where there are differences of judicial opinion to be settled. It is also available where the proceedings seek to challenge the lawfulness of detention, not including a challenge to a decision about a visa or a deportation order. Legal aid also provides assistance for a limited number of applicants in protection visa applications. (Attachment A).

The circumstances for asylum seekers are special. Immigration is a commonwealth issue, and so legal advice should be assisted by federal funds. Many people seeking asylum have suffered torture and trauma, almost all are from non English speaking backgrounds, and many find themselves isolated from families and communities who have remained in their country of origin. If their application for free legal assistance is denied and they cannot obtain a pro bono solicitor, many asylum seekers are unable to afford the fees of a private solicitor, and end up representing themselves or withdrawing the application.

RACS submits that Legal Aid assistance in applying for a protection visa should be available for all asylum seekers who satisfy the means test and whose applications are not vexatious or frivolous or have no possible prospects of success. In addition, RACS submits that Legal Aid should be available for proceedings in the Federal Court or High Court where an applicant satisfies the means test, and whose claim has some merit, and is not vexatious or frivolous. RACS submits that this should include proceedings to challenge a decision about a visa or deportation order. 

3.0
The implications of current arrangements in particular types of matters, including criminal law matters, family law matters and civil law matters.

The limited access to Legal Aid means that many asylum seekers seek assistance from RACS. Both RACS general evening advice and TPV evening advice are consistently booked out for at least one month in advance. The need for legal assistance in this area far outweighs the capacity of the sector to meet it.

In some circumstances, neither Legal Aid nor RACS is funded to provide any assistance to asylum seekers whatsoever. This includes matters where the asylum seeker is held in Australian immigration detention. 

Below are some examples where asylum seekers are not eligible for free legal assistance:

3.1 People in offshore detention centres 

For example, asylum seekers processed at Nauru and Manus Island have no access to free legal assistance.  RACS is often contacted in these circumstances, but cannot meet the demand for assistance. This is due to RACS limited capacity to undertake pro bono matters, the numbers of those in offshore detention, and significantly, the cost of interpreters. While the importance of legal assistance for those in Australian detention is otherwise recognised through IAAAS contractual assistance, this is completely ignored for those in Australian detention offshore. This is a gross injustice, and RACS submits, should be remedied immediately. 

3.2
Asylum seekers wishing to make an application under s48b of the Migration Act

The Minister has a discretion under s48B to dispense with the rule that an asylum seeker is prevented from applying for a protection visa once a prior application for protection has been refused, where this would be in the public interest These applications require substantial work, often analogous to the work required in the making of a protection visa application.

Case study

An asylum seeker in detention approached RACS for assistance. He had been in detention for three months. He had already submitted a protection visa application, which had been rejected by DIMIA, and the decision of DIMIA affirmed by the Refugee Review Tribunal. He explained to RACS that his first protection visa application had been made by the people who brought him to Australia for slave labour, and did not reflect his true experiences and fears of persecution in his country of origin. He was not eligible for free legal advice. RACS took his matter on a pro bono basis, and prepared a s48B application. The s48B application was successful, and our client was allowed to submit a further protection visa application.  If RACS did not undertake this matter, as our client could not afford legal assistance, he would have remained in detention.

3.3
Refugees seeking a review of a decision by DIMIA to cancel their visa 

The lack of access to free legal representation in this area is very serious as the cancellation of visas may result in detention upon cancellation, or the provision of notice to leave Australia.  The process for review of visa cancellations is a difficult one. These matters involve legal issues such as standard of proof, the burden of proof, evidentiary issues and considerable knowledge of refugee and immigration law. Visa cancellations may be reviewed by the Refugee Review Tribunal (RRT) or Administrative Appeals Tribunal. 

RACS submits that all refugees who have their visas cancelled should be eligible for some assistance provided they satisfy the means test, and their applications are not vexatious or frivolous or have no possible prospects of success.

Case study

A refugee contacted RACS as her protection visa had been cancelled by DIMIA and she had been put in detention. Although not funded to provide this assistance, RACS took carriage of this matter on a pro bono basis. The matter was a complex one involving a breach of procedure by DIMIA in relation to the notification of intention to cancel. The matter involved research and submissions on questions of law, legislative interpretation, requests under freedom of information, and legal argument to the RRT. The complexity of the matter meant that self representation would have been near impossible. Our client’s protection visa was then reinstated.

3.4
Applications to the Minister to exercise his discretion under s417 Migration Act on humanitarian grounds

Those asylum seekers who have been refused protection, often have genuine humanitarian grounds upon which the Minister for Immigration may exercise his discretion to grant a visa. While the success of these applications is difficult to predict as they are based on the personal discretion of the Minister, the number of approvals by the Minister does go to show the importance of this humanitarian discretion. By this stage, the asylum seeker has often been in Australia for some time, may have spent some periods of time in detention, may or may not have had the right to work, access to medicare and other benefits, may not have had access to free English classes, and may be in a highly stressed anxious state. Applications under s417 are time consuming, involve many evidentiary documents such as statutory declarations, police clearances, and may also involve international reports. The information provided to the Minister may be quite different to that collated for any application for protection, and so a significant amount of original work is required. Legal assistance at this point is necessary, so that the Minister may examine all information which would be relevant to the exercise of his discretion. RACS submits that the lack of access to free legal assistance in these cases is unfair and that the current arrangement should be amended to allow some access.

3.5
Refugees on Temporary Protection Visas (TPVS) 

No further allowance has been made under IAAAS contracts to accommodate the legal needs of NSW’s 4000 refugees, mostly from Afghanistan and Iraq. At present the need for legal assistance is more pressing than ever as some TPV holders receive requests from DIMIA for further information as they reach 30 months on their 36 month visas, and others are notified of DIMIA decision to refuse further protection. Due to the large numbers of TPV holders, existing services are simply not able to meet the need for legal assistance.

The TPV regime has now been broadened so all on shore applicants seeking protection whether immigration cleared or not, are eligible only for temporary protection, unless the Minister exercises his discretion. This new law took effect on 28 August 2003 through the Migration Amendment Regulations 2003 (No. 6). The legal needs of people on TPVs are effectively doubled as the question of refugee status is assessed twice, once on initial application for protection, and again after three years have lapsed. 

Many of NSW’s 4000 TPV holders live in rural communities. These refugees have very limited and difficult access to Legal Aid, and to RACS. While RACS can offer some assistance to TPV holders this assistance is not sufficient to meet the needs of this population. 

3.7
Summary

In summary the implications of the current arrangements are very serious. In many cases, some outlined above, there is no access to justice, even in circumstances where there is a possibility of indefinite immigration detention or deportation. 

4.0
the impact of current arrangements on the wider community, including community legal services, pro bono legal services, court and tribunal services and levels of self-representation.

RACS identifies the impact of the current arrangements in the following ways:

4.1
Impact on RACS as a community legal centre

RACS is the only community legal service in NSW assisting asylum seekers and refugees. At present RACS does not receive funding as a community legal centre, but from a contractual service relationship with DIMIA. The present funding of RACS falls severely short of meeting the needs of asylum seekers and refugees. In addition, funding is arranged on a 6 monthly basis, restricting the ability of RACS to make long term plans. 

As noted above, one third of RACS community clients are assisted on a pro bono basis, and substantial telephone advice is provided to asylum seekers and refugees on a pro bono basis. The increasing need for legal advice by these populations, in particular the large population of TPV holders in NSW (noted above) places considerable pressure on RACS. RACS is a small organisation with only five staff. 

4.2
Inadequate access to translators and interpreters

RACS is not eligible for free access to translators and interpreters despite having a client population that is almost completely from a non English speaking background. Interpreters and translators are extremely costly, and the costs of a conference with a client using an interpreter can run to hundreds of dollars. The high costs of interpreters makes adequate funding for RACS a vital priority.

4.3 Pro bono services

The unmet needs of asylum seekers and refugees also place pressure on existing pro bono services. People seek assistance in many matters including applying for protection, Federal Court appeals, High Court appeals, visa cancellations, and  s417 applications. 

A significant obstacle for those pro bono services wishing to assist asylum seekers and refugees is expense of registration as a migration agent with the Migration Agents Registration Authority (MARA). Registration must be renewed on an annual basis, and is costly and administratively onerous. Costs for fee charging migration agents amounts to $6000, and for non fee charging migration agents approximately $5000. Costs are lower for those applicants who already have a law degree. The ongoing registration costs for non fee charging migration agents amount to approximately $2000 per year. 

4.4 Self representation

Self representation in protection visa applications and related matters is difficult, administratively cumbersome, and onerous. The area of refugee law is one that is constantly changing with many and strict limitation dates. Protection visa applications often require comprehensive and up to date country information in English, understanding of refugee law in Australia, and documentary evidence. For asylum seekers self representation is unlikely to best inform decision makers as to the applicants claims. Asylum seekers are mainly from non English speaking backgrounds, face a range of life stresses from visa restrictions in Australia (eg some people live with no work rights, no medicare and no access to social security), and in many cases are recovering from torture and trauma from experiences in his/her country of origin. Self representation in these matters increases the likelihood of rejection, and detention. Self representation diminishes the capacity of the Australian justice system to carry out the tasks set out in the UN Convention on Refugees.

If you wish to discuss the issues raised in this submission further, please feel free to contact Louise Boon-Kuo on 02 9211 4001.

Yours faithfully

REFUGEE ADVICE AND CASEWORK SERVICE

Per:
Louise Boon-Kuo

Coordinator

Attachment A

LEGAL AID POLICY GUIDELINES FOR MIGRATION CASES

Migration cases


Aid for limited migration cases


Legal aid may be granted for proceedings in the Federal Court or High Court dealing with a migration matter, including a refugee matter, only if

(i) there are differences of judicial opinion which have not been settled by the Full Court of the Federal Court or the High Court, or
(ii) the proceedings seek to challenge the lawfulness of detention, not including a challenge to a decision about a visa or a deportation order.

The above paragraph applies to a matter, even if the matter could also be characterised as falling within another Commonwealth priority or guideline.

In all other cases applicants should be referred to the Immigration Advice and Application Assistance Scheme (IAAAS) for possible assistance.



Further matters for which legal aid is available - Immigration Advice and Application Assistance Scheme (IAAAS) contract

Legal aid is available in administrative law matters covered by the Immigration Advice and Application Assistance Scheme (IAAAS) contract between the Commonwealth of Australia and the Legal Aid Commission of NSW.

These matters are:
subject to the eligibility criteria in the contract, and dealt with on an inhouse basis.
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