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Introduction

The UTS Community Law and Legal Research Centre (UTS CLLRC) is a centre of the University of Technology, Sydney and has a dual function: It provides a free legal service for all staff and students at UTS, and it engages in community legal research and project support to community organisations.  As such the UTS CLLRC provides vital research support and community legal education not only for students and staff at UTS but plays a role in identifying the justice needs of the broader community.

The UTS CLLRC also operates a pilot outreach service to students and staff in TAFE, Sydney Institute of Technology, (SIT) in partnership with the SIT Students Association and the UTS Law Faculty. 

The UTS CLLRC welcomes the opportunity to present a submission and is available to appear at  committee hearings. 

TERMS OF REFERENCE

The capacity of current legal aid and access to justice arrangements to meet the community need for legal assistance, including:

1. The performance of current arrangements in achieving national equity and uniform access to justice across Australia, including in outer-metropolitan, regional, rural and remote areas;

1.1 Adequate Funding 

The UTS CLLRC supports past recommendations of the Third Report of this Senate Inquiry that adequate, and hence additional funding to the sector is imperative in  achieving uniform equity outcomes.  The UTS CLLRC particularly wishes to emphasise that the continued rationalisation of funding to legal aid has sustained palpable limitations in access to  services, and hence, equity before the law, for those who need them the most. Since the last round of funding cuts to legal aid, it is clear to service providers that the ethos of ‘doing more with the resources available’ has not been successful in building the capacity of legal aid and Community Legal Centres (CLCs) to deliver uniform access.
1.2 Eligibility 
The Commonwealth’s commitment to provide legal services to those who need them on an equitable basis is compromised by both the stringency of the means test and the use of caps.  Community law centres find that increasingly, people who do not met the means test are not able to afford and access private representation. Clearly rationalising resources to those most disadvantaged is a priority for limited funds, however this does not meet the aim of equality of access to legal services for those in need, as envisaged by the government.  For example, the Henderson Poverty Line for a family of four is $553 per week. However, this amount of income does not generally qualify an individual for the means test.
Students and eligibility

The UTS CLLRCs  primary clientele, students, have diverse legal needs.  . Research concludes that the introduction of much tougher  eligibility requirements with the Common Youth Allowance in 1996-7 means now that only students from the most acutely disadvantaged backgrounds are able to access financial assistance.
 There is an increasing trend of students not being able to afford private legal services, despite not meeting the legal aid eligibility criteria, and not meeting the governments’ stringent means test for Commonwealth benefits.

The UTS CLLRC provides assistance to a significant number of students who are eligible for legal aid (and are generally receiving commonwealth benefits) but who cannot or have not accessed legal aid. Most of our other student clients are not eligible for legal aid but are nonetheless unable to afford private legal representation. The numbers of students in these situations is anticipated to increase, yet given the severe funding crisis in tertiary institutions and TAFEs, there are limited sources for significant growth in funding for specialist CLCs which operate out of Universities.

Students from equity groups are under represented in higher education in relation to the rest of the population. Significant to issues of retention and participation in higher education is access to social services including free and accessible legal services. 

There is ample evidence to suggest that student poverty is increasing as higher education becomes funded by virtue of student debt. For Low Socio-Economic Status (SES) students and other equity groups, engaging in higher education significantly compounds their financial hardship. The Australian highlighted that student poverty is “an urgent social problem, not just a rite of passage”.
  

The Australian Vice Chancellors Committees’ (AVCC)  Survey of Australian Undergraduate University Student Finances 2000, paints the following picture, in summary, of  student finances
:

• The mean income for full-time students is less than $9,000 per annum, which is 37% below the Henderson Poverty Line. The level of income is not adequate to meet the average living and study costs experienced by students. Consequently, the average full-time student budget is in deficit by $3,755 or 42 per cent. The average deficit for all students, including part-time students, is approximately 21 per cent.

• Many students find the level of benefit available through Youth Allowance and AUSTUDY payments inadequate to meet their needs. Strict eligibility criteria mean that many students are not eligible for these payments.

• The numbers of students engaged in paid employment during semester is significantly higher than in previous decades, and full-time students are working longer hours in paid employment than they have ever before. Two of the major reasons that compel students to undertake paid employment are to supplement income support payments and to meet basic needs such food and rent.

• There is growing evidence that the time pressures of balancing paid employment and study is placing students under a great deal of stress. For substantial numbers of students these pressures get in the way of their studies, and they can only cope by adopting study strategies that adversely impact on the quality of their educational experience.

• One in ten students obtain a loan in order to continue their studies.
UTS CLLRC finds that those students not living in dire poverty but for whom most barriers to higher education are high are in fact a large group, who without adequate financial support cannot afford to study let alone afford legal services.

Proposed Government changes to higher education which were presented to Parliament in September include the deregulation of fees and increasing the average student debt by 30% .   The reforms are recognised by the University of Technology’s Equity Unit as imposing higher financial demands upon all students and in particular, “The impact of these reforms will be felt more acutely by people experiencing financial hardship and these reforms themselves impose additional hardship upon low SES students.”

Students at TAFE 

The UTS CLLRC SIT outreach service is a pilot service which is assessing demand and legal needs.  Initial research indicates that students have a range of unmet legal needs and a financial inability to pay private rates. The TAFE sector historically and increasingly more so in times of rationalisation and privatisation  has a predominantly high cohort of disadvantaged students. The nature of TAFE student legal needs is informed by:

· Not all disadvantaged students receive social security and won’t receive a TAFE fee exemption.  This compounds financial hardship and access to justice. 
· Most Outreach / literacy students are low income earners or in casualised work 

· Changes to TAFE NSW will mean that from 2004:
· Students with disabilities and basic education students will pay for additional learning support 
· Volunteer literacy tutors will have to pay to volunteer 
·  Introduction of fees, with some TAFE courses will cost up to 300% more in 2004

· An end to 'fee exempt' courses for those who most need them 
·  More than half of TAFE Access students will still have to pay course fees because they are not on Centrelink payments. Access students are not all eligible for social security - the rationale of the program is to improve access to education for all disadvantaged people and strengthening communities.
Consequently the financial disadvantage of TAFE students will result in increasing pressures on students and the increased likelihood of self representation in matters which require legal aid or community legal centres. 

2. The implications of current arrangements in particular types of matters, including criminal law matters, family law matters and civil law matters; 

The policy areas which legal aid provides for are limited in coverage and constrain access to justice for the most disadvantaged.  
2.1 Immigration matters
The UTS CLLRC believes that based on the high rate of referrals for immigration matters there is a significant unmet legal need which is not adequately met by legal aid. The Immigration Advice and Rights Centre (IARC) is the only CLC which specialises in immigration matters in NSW and as such is a highly strained service.  The Refugee Advice and Casework Service (RACS) is the only service in NSW which provides specialised advice for protection visas and refugees and is similarly over stretched. 

Legal aid is very limited in immigration issues and will only be granted for proceedings in the Federal Court or High Court where there are differences of judicial opinion that have not been settled by these jurisdictions. Legal aid is also limited to proceedings to challenge the lawfulness of detention and is not available to challenge a decision about a visa or a deportation order. These limitations disregard that immigration is a Commonwealth matter which legal aid should provide for. 

Referral in all other cases to the Immigration Advice and Application Assistance Scheme (IAAAS) for possible assistance is limited  and does not generally provide recourse for those other than protection visa applicants.
2.1.1 Students and Immigration matters 

Many international students present as low income to the UTS CLLRC and are unable to afford legal services.  The UTS CLLRC due to funding constraints is unable to provide advice in this area. Our experience with clients indicates that high international students fees and large debts compound financial hardship, which in many cases preclude the affordability of private legal advice.  A UTS report this year found that:

“Most international students have taken out loans in their home countries, and some are in debt for amounts of around $100 000.  International students also face housing problems and have acute disadvantage in accessing affordable childcare.  They also face obstacles in the amount of paid work they are permitted to undertake and are ineligible for travel concessions.”

Those who would qualify for assistance with IARC and are referred on, report being unable to access telephone advice due to being constantly engaged, or face to face appointments due to unavailability.

Case study

Our client had just changed her enrolment from a private college to TAFE.  The private college refused to waive the fees for the subjects she dropped as she had not given three months notice of her withdrawal from the course.  They were withholding her diploma until she paid a fee of $650.00.  Our client was not in a position to make this payment.

As the case involved an international student, and as the status of her diploma potentially impacted her visa status, there was a need to discuss immigration matters with her.  The Centre was precluded from offering this advice, due to the requirement for a registered immigration agent.  

Case study 

Our client was enrolled at a private college in Canberra before enrolling in TAFE.  Our client paid the college in Canberra $4350.00 in tuition fees before the need to move to Sydney arose.  This was due to family problems.  He decided to enrol in TAFE in Sydney; notified the Canberra college first by telephone and then later in writing.  He withdrew before the start of the program, a short time after enrolling. He had been unable to obtain a refund from the college and was seeking assistance with his claim.  

The issue with fees with the earlier college impacted his enrolment at TAFE, and potentially, it also impacted his visa status.  We were unable to assist with the immigration matter.
In both cases, an immigration matter overlapped with another matter with which we were able to assist with. This is typical of a pattern which is emerging with international students who are not in a position to seek paid legal advice due to debt in paying international fees.  The absence in the community legal network of services which can assist with both immigration and other matters is problematic. 

The Education Services for Overseas Students Act 2000 (ESOS Act), impacts deleteriously on international students and increases the complexity of their legal needs in the following ways: 

· stricter reporting requirements for universities requires the  transmission of data in between DEST and DIMIA on student visa grants, visa refusals, student movements (changing courses, or late start due to illness or other complications)  academic performance. This brings students into sharper investigation and consequently increased breaches with government authorities.

· more onerous student visa default provisions (including failure to give notice of not starting on the official commencement date, failing a subject twice, reducing study from full time to part time.)

· increased debt recovery proceedings initiated by students in court against institutions, as result of either student or institution default.

· Increased DIMIA monitoring and search powers. 

Evidence from the UTS Students’ Association casework statistics reports a high incidence of international students experiencing severe stress and depression arising from urgent immigration matters which threaten cancellation of visas and imminent deportation. In particular requirements that visas be cancelled due to failure of subjects or failure to notify about absences from class are common grounds for cancellation. Strict time limits apply where seeking review of a decision to refuse or cancel a visa - immigration is by its nature the kind of advice which is required urgently.  The UTS CLLRC like many others, does not have the resources to be able to meet this legal demand. For example, registration with the Migration Agents Registration Authority (MARA) for non fee charging migration agents costs $5000 a year with other ongoing registration costs approximately $2000 per year.  These costs are prohibitive to meeting community migration needs.

2.1.2 Refugees 

The current limitation on migration matters in relation to refugees is likely to  exacerbate the severe social and economic exclusion experienced by holders of humanitarian visas and in particular, Temporary Protection Visa (TPV) holders.

Ministerial amendments to migration regulations, the Migration Amendment Regulations, 2003 (No.6), took affect on 28th August 2003. The amendments, among other changes, will broaden the TPV regime to all on shore applicants seeking protection, whether arriving with or without documentation.
 The result will be to increase the number of people on TPVs, and thus the pressure on limited community and legal services.  In particular, the legal needs of TPV holders will increase, with all on shore refugees being required to undergo status determination at three year intervals. 

The UTS CLLRC is concerned these changes will put increased pressure on already over stretched services such as RACS. The demand for legal advice will put insurmountable pressure on CLCs, which have very limited capacity  to register as migration agents and provide advice in this specialised area. Given that TPV holders are amongst the most socially and economically excluded in our society and clearly unable to access the private sector,  it is likely that the severe limitations of legal aid will result in significant hardship.   

Already considerable resources are contributed by CLCs towards Community Legal Education to assist refugees. However this is by no means a substitute for face to face advice, especially given the restrictions to providing legal advice without registration. For example UTS CLLRC assisted RACS with volunteer research in producing a Know your rights guide for TPV holders, solely produced by fundraising efforts. 
2.2 Family Matters

Family law is one of the most common matters assistance is sought for at the TAFE service.  Legal aids’ increasing emphasis on indirect family services and the expiry of caps on aid,  means that community legal centres are left with meeting the demand. Family law matters involving disputes over property or arrangements concerning children are often labour-intensive to run.  Small CLCs lack the resources to meet demand.

2.3 Criminal Matters

The UTS CLLRC specialises in research and legal provision in relation to public order offences – for example the increased use of the Summary Offences Act to charge participants  in public protest.  The Legal Observers Project, convened by the UTS CLLRC  evidences an increase in the legal needs of people in relation to excess police powers.  The Centre often represents or arranges for the representation of people charged with offences arising out of protest situations where Legal Aid is not available. 

The Centre is often contacted for advice in criminal matters where clients are not eligible for or cannot access Legal Aid to get advice prior to their hearing.

2.4 Civil Matters

The UTS CLLRC concurs with the recommendation presented by the NSW CCLCG  that the current limitations for legal aid in domestic violence matters be lifted. For example,  the lack of legal aid for matters where women are defendants in cross-applications by men, except where it can be proved that there are exceptional circumstances.  In these circumstances, the Womens’ Domestic Violence Court assistance Scheme co-ordinates CLC solicitors or pro bono solicitors. This service should be adequately funded by Legal Aid without recourse to restrictive eligibility tests. 

Case Study

Our client is hearing impaired and is dependent on an Auslan interpreter for assistance.  When she came to us for advice, an interpreter was provided by TAFE.  She had been physically assaulted by her ex-husband and father-in-law when she went to pick up her children from her ex in-laws.  Her children had been staying there while she looked for new accommodation.

As a result of the assault, she was required to appear in court as a police witness.  Following the assault, her father-in-law filed a cross claim against her, through the Chamber Magistrate.  This also necessitated an appearance to defend herself.

After providing her with initial advice, we arranged an appointment for her with the LAC to assist with an application for priority housing.  We also arranged assistance from the Domestic Violence Court Assistance Service (Waverly) for her defended matter and advocated the exceptional circumstances in this case.

This example highlights the fact that students do require the assistance of legal aid, and that UTS CLLRC is not resourced to provide this kind of assistance.

Further the unavailability of legal aid in matters of discrimination and  unfair dismissal should be addressed as a matter of priority to meet access to justice outcomes for all people before the law. 

Motor vehicle accidents are a common area where students cannot afford to get advice.  We find it often becomes a matter where student is being pursued by the insurer or cannot take on an  insurer who contests the matter.  
 (3) The impact of current arrangements on the wider community, including community legal services, pro bono legal services, court and tribunal services and levels of self-representation.

The legal aid funding crisis impacts not only on access to justice but on community legal centres – rather than complimenting legal aid matters increasingly CLCs are meeting unmet demand, but are not resourced to do so. Significant increases to workload and stress are reported by the sector.
Increasing unmet demand for accessible legal services puts unsustainable pressure on CLCs. The UTS CLLRC, like other organisations not funded by the Commonwealth, has filled in the gaps left by under funding the sector.  This is not sustainable for equitable access to justice and requires increases in funding to CLC sector as a matter of urgency.
Of concern to the future of CLCs in attracting and retaining staff, are the negative impacts of government reforms to Universities contained in the Higher Education Support Bill (2003) .  The proposed deregulation of HECS to allow universities to charge 30% above the current HECS charge is disproportionately higher for Law students.  Law students in Commonwealth places, will be paying 108% of their institutions course costs, at approximately $50 000 for their degree.  Research demonstrates that low SES status operates as a barrier to entry in elite courses such as Law which are placed in the highest HECS band three. For example, 90% of students in band three course such as law are from high SES backgrounds.

The likely impacts on community legal centres:

· difficulty in attracting and retaining staff due to very low pay in the sector as compared to the private sector (the average wage in CLCs is $46, 299) and the disincentive effect of the increased debt of law students. 

· the erosion of skills and lack of continuity will negatively impact on the ability of CLCs to serve their communities. 

Research and community legal education

UTS CLLRC does not receive commonwealth or state funding, rather it is funded largely from student organisations.  Consequently the centre offers community legal education and research services for community organisations and broader members of the community, as a non government funded supplement to complement the work of CLCs. The CLLRC utilises a preventive approach to access to justice issues with publications such as “A Guide to Protests”, “Youth Street Rights” and a number of legal information sheets on issues ranging from shoplifting to motor vehicle charges. The UTS CLLRC contributes to Community Legal Education for the general community in recognition that there is an unmet legal need which  CLCs are not funded to meet.

Report number Two of the Senate Inquiry documented how ‘funding to support innovation, research and development is not readily available at a national level’.  Further, it reported that there was ample evidence that research priorities and innovation were deprioritised in favour of  immediate issues in legal service delivery. The UTS CLLRC supports the findings of the committee that increasing funding for explicit research and development  would greatly benefit planning for the sector, therefore more efficiencies and ultimately access to justice. CLCs’ based in universities such as the UTS CLLCR and others, provide an important research role as part of the broader CLC network.  However this private funding is limited in supplementing the important access to justice needs of the broader community. CLE functions inform legal service provision and should be adequately funded by the Commonwealth alongside adequately funded legal services.
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