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Introduction

Since late 1999 Blake Dawson Waldron has run an extensive national pro bono program. The program assists people who are disadvantaged and marginalised and organisations assisting people who are disadvantaged and marginalised.  This submission is made from the firm's perspective as a pro bono service provider.  The submission addresses the intersection of pro bono legal services with Legal Aid and other access to justice arrangements, and identifies gaps in the current arrangements which have become apparent through the firm's pro bono work.  We seek to inform the Inquiry only as there are other organisations and individuals better able to make recommendations to the Inquiry.

1. Overview of Blake Dawson Waldron's Pro Bono Scheme and its intersection with community legal service providers

Blake Dawson Waldron defines pro bono work as work provided free of charge or for a substantially reduced fee for:

· disadvantaged and marginalised people who cannot afford legal services;

· not for profit organisations working for people who are disadvantaged or marginalised;  or

· work in the public interest on matters of broad public or community concern.

While not a criterion for acceptance as a pro bono matter, the firm gives particular priority to matters for indigenous people and people with intellectual disability and/or mental illness and their carers.

The pro bono program is funded by the allocation of a percentage of the firm's gross annual turnover to pro bono work, is run in accordance with a formal policy and guidelines and is administered by a national pro bono co-ordinator and a pro bono co-ordinator in each office.

Conservatively, the firm devoted 23,000 hours to pro bono work in 2002-2003 financial year.  

The program has 3 components: 

(a) In-house work

Under the in-house program, matters are referred to the firm, assessed to ensure the matter falls within pro bono guidelines, that there is no conflict of interest, that the matter is within the firm's expertise, and that the firm has capacity to properly act in the matter.  If the matter is taken on within the pro bono program, the pro bono co‑ordinator refers the matter to a partner and lawyer with relevant experience.  Disbursements are paid by the firm if an alternative source of disbursement funding is unavailable.

Matters are generally referred to the firm through lawyers at Community Legal Centres, the Legal Aid Commissions and Aboriginal and Torres Strait Islander Legal Services.  We do not advertise the pro bono program broadly.  Community sector lawyers are best-placed to identify cases of real need and cases where there are no alternative sources of assistance.  Referral through community sector lawyers allows us to maximise pro bono resources by devoting them largely to casework rather than to administering large numbers of referrals.  Some work, particularly for organisations, is referred through the Public Interest Law Clearing House or through word of mouth.  

Due to conflict of interest or lack of expertise, the firm is frequently unable to act in areas of law where there is a strong demand for legal aid and pro bono services; namely immigration, family law, matters against lawyers or doctors, and matters against banks and insurance companies.

Where a gap in legal services is identified to the firm (usually by lawyers in the community legal sector) and the firm lacks the skills to assist, from time to time the firm will provide training to enable its lawyers to act in those areas.  In New South Wales, for example, the firm has run training by relevant experts in apprehended violence applications (for our own lawyers and those of other firms with a pro bono program), in estate planning for carers of people with intellectual disability and mental illness and the firm's lawyers participated in training at Clayton Utz in complex victims compensation matters.

In the 2002-2003 financial year, the firm acted in 323 pro bono matters in-house and provided advice in a further 73 matters.

(b) External Program

The firm seconds its lawyers to external agencies to provide legal services at those agencies.  Secondments allow the firm to develop strong relationships with organisations which understand community needs well and to thereby develop an understanding ourselves of community legal need.  The lawyers on secondment develop skills in areas of law in which there is a demand for pro bono services – skills they are unlikely to develop in their commercial practice.  Community organisations are located in places and operate in ways which are accessible to and geared to meeting the needs of clients who would otherwise be unable to access legal services.  Locating lawyers within those services further enables the firm to make an effective pro bono contribution.

Currently the firm has lawyers on secondment to the following organisations:

· Mt Druitt Community Legal Centre 

Mt Druitt Community Legal Centre is a generalist community legal centre with limited funding.  The centre, situated in Western Sydney, is the only source of free legal advice in civil law in the corridor between Parramatta and Katoomba.  Although there are two Legal Aid offices in that corridor (at Blacktown and Penrith) those Legal Aid offices do not offer civil law assistance.  There is a community legal centre at Windsor. However, existing transport arrangements do not make travel to Windsor viable for the majority of people living in that corridor.  The Mt Druitt Community Legal Centre is funded for one principle solicitor, one part-time solicitor and an administrator only.  The demands on the service are overwhelming.  The Blake Dawson Waldron solicitor is seconded to Mt Druitt Community Legal Centre full-time and works under the direction of the Principal Solicitor at the Centre.  That arrangement has been in place since early 2001.

· Sydney Regional Aboriginal Corporation Legal Service

The Sydney Regional Aboriginal Corporation Legal Service provided research to Blake Dawson Waldron in 2000 suggesting that one of the reasons for the over representation of indigenous young people in custody was the lack of a visiting legal service at the juvenile detention centres.  The lawyers from the Aboriginal Legal Service did not have time, given the demand of their caseloads to visit clients in custody nor to assist clients who came into custody represented by other Aboriginal legal services.  The Service was unable to afford to employ a lawyer to provide a visiting legal service.  Blake Dawson Waldron provides a lawyer full-time to visit each of the juvenile detention centres between Gosford, Wollongong, Penrith and Campbelltown weekly or fortnightly.  The solicitor ensures that, where applicable, applications for bail review are made, appeals are filed and instructions are obtained from clients for their bail reviews, appeals or hearings.  The solicitor also assists in developing a case plan so that the Court can be satisfied that the young person will have somewhere to reside, their addiction will be addressed and there will be responsible person available to look out for the young person, if released on bail or following sentence.  The solicitor also provides a general legal service to the young people, giving advice on a range of matters where assistance is sought including mobile phone debts, family law and unpaid fines.  This secondment has been running for approximately three years.

· Redfern Legal Centre

The firm has had an association with Redfern Legal Centre for over 10 years.  Currently the firm provides a lawyer on secondment each Thursday to provide advice, minor assistance, casework, community legal education and law reform work in the area of credit and debt law.

· Queensland Public Interest Law Clearing House

The firm provides a solicitor on secondment two days each week to QPILCH for its Homeless Peoples Legal Clinic.  The seconded lawyer conducted the scoping report for the clinic, developed the model for clinic, oversaw the implementation of the model and assists in managing the project.  The lawyer also participates in law reform work on issues affecting clients of the clinics.

· QPILCH and VicPILCH Homeless Peoples Legal Clinics

The firm provides lawyers to the Homeless Peoples Legal Clinics at sites in both Victoria and Queensland (see submissions from the PILCH Homeless Peoples Legal Clinics).  

· Exodus Foundation and Lou's Place

In Sydney, Blake Dawson Waldron provides a lawyer once each week to each of Lou's Place and the Exodus Foundation.  Each of those organisations offers meals, showers, welfare services, medical services, counselling and other assistance to people who are homeless, in crisis, or otherwise in need of support.  The Blake Dawson Waldron lawyer provides advice, minor assistance (for example drafting documents, negotiating with landlords and creditors, or gathering information) and a directed referral service on location.  Through these services we are able to assist clients who fall through the gaps.  The clients are almost all in crisis (for example having recently left home due to domestic violence), homeless, have an addiction and/or have a mental illness or intellectual disability.  Of the clients of the legal service, at Lou's Place 67% and at Exodus 76% of our clients have a mental illness or intellectual disability.  Due to the clients' chaotic lifestyles, disabilities and a distrust of services many clients will not attend a Legal Aid office or community legal centre but will seek advice at Exodus or Lou's Place.

· Other

The firm from time to time seconds lawyers as required to fill short-term needs in community legal centres.  An example is a 3 month secondment early in 2003 to the Consumer Law Centre in Victoria to fill in for one of their full-time staff on leave.

Matters may be referred from any of the secondments back to the firm's in-house program.

(c) Special Projects

The firm is and has been involved in a variety of special projects.  The most significant of these is Youthlaw.  The firm, in conjunction with North Melbourne Community Legal Centre and the Victorian Federation of Community Legal Centres established a young peoples legal rights service in Melbourne which opened in October 2002.  The centre was established to meet a need for specialist young peoples legal service as there was no such service existing in Victoria at the time.  The firm provides a donation to Youthlaw to pay the salary of the principle solicitor, seconds a solicitor to the centre full time, provides legal and administrative staff for the evening legal advice clinic once a week, provides library and other resources in support of the centre, and assisted with purchase of equipment on the establishment of the centre.

Through Youthlaw and the external program, BDW lawyers assisted roughly 2,100 people in the 2002-2003 financial year.

(d) Opening up the Resources of the Firm

The firm aims , through the pro bono program to open up its resources to community organisations, particularly organisations in the community legal sector.  This may involve, for example, making available meeting rooms, training, library resources, desktop and publishing, financial advice, advice for the organisations themselves (for example on corporate governance or employment law matters), or administrative assistance such as typing up transcripts, interviews, or affidavits.

2. Terms of Reference

(a) The performance of current arrangements in achieving national equity and uniform access to justice across Australia, including outer metropolitan, regional, rural and remote areas

The firm's perception, based on consultation with the community legal sector in outer metropolitan, regional, rural and remote areas and on the referrals we receive from those areas is that people living in areas outside the capital cities are significantly disadvantaged in their access to legal services.  

The causes of that disadvantage appear to be:

· Lack of services.  

As stated in 2(b), between Harris Park and Katoomba, Mt Druitt Community Legal Centre is the only centre offering free civil law advice and assistance.  In contrast, at the time the secondment to Mt Druitt Community Legal Centre was established in 2000, there were 22 sources of specialist or general free legal advice and assistance in civil law within 7 kilometres of the City of Sydney.  In rural, regional and remote areas the problem is even more acute. 

Attempts have been made to address the lack of services by the provision of legal information and telephone advice through, for example, Lawaccess in NSW and the legal information kiosks in Queensland.  Legal information may be useful for some people, particularly those with high levels of literacy, an ability to apply the information to their issue and those who have a straightforward problem.  For others, particularly those who lack exposure to legal systems, it is difficult to interpret bare information in light of their circumstances.  The utility of the advice that can be provided by telephone is limited, among other reasons, by the lack of ability of the person giving advice to view document.  

· Lack of casework assistance

We have been advised many times by people in the community legal sector in the regions that it is close to impossible to obtain casework assistance for clients.  Even when there is a grant of legal aid or the matter has good prospects of success (such that the lawyer is likely to recover costs from the other party), matters cannot be placed locally. We have been approached on 14 occasions in the last eight months in Sydney to assist in matters from regional, rural and remote regions where a grant of legal aid had been made but the matter could not be placed with a local solicitor.  The lawyers referring the matters have advised that they are not sure whether local lawyers are unwilling to take matters due to the rate at which they are remunerated by Legal Aid or whether it is that there are so few solicitors in the area they cannot take on additional work.

· Demand for advice.

The demand for face to face advice on services in many areas outside the city seriously impacts on the ability of services in those  areas to do case work.  Unlike in city areas where solicitors volunteer their time to community legal centres to provide legal advice, we have been advised many times that outside the city the full load of advice work generally falls on the employed solicitors within the community legal services.  

· Size of the Centres. 

The size of many  rural, regional and remote legal aid offices, community legal centres and Aboriginal and Torres Strait Islander legal services  adversely impacts on their ability to assist their clients.  The majority of the rural and remote services have one or two full time solicitors.  The lack of solicitors reduces both the number of people a centre can assist and also limits the ability of the centres to run cases which are time consuming.  

· Lack of support for staff.  

Given the size of many of the centres and their remoteness, the lawyers working in rural and remote centres often lack professional support from colleagues. The inability of centres to pay reasonable salaries, the high cost of rural living in some areas and the reluctance of lawyers to go to rural, regional or remote areas, often means the lawyers working in those areas are recently admitted.  This heightens the difficulties arising from the lack of professional support for solicitors in rural and remote centres.  Solicitors in rural and remote centres have limited opportunities for training and continuing legal education.  Centres often have libraries which are inadequate for the legal practices they support and some lack precedent systems.

The lack of casework assistance in rural, regional and remote areas and the limits on the capacity of services in those areas to run more complex matters is reflected in the significant difference between referrals to the program from rural, regional and remote areas and those from the city.  Referrals received from outside city tend to be for matters which are more serious.  They arise from events which have a greater impact on the day to day lives of the clients. As an example, in the  week of 8 September 2003, the firm received 6 referral requests from Sydney.  Those referrals involved a dispute in a university student association, an unfair dismissal action for a person who had since gained work, a planning dispute in relation to a person's holiday house, a neighbourhood apprehended personal  violence order involving harassment but not violence, and a victims compensation application out of time arising from an assault.  In the same week, from one rural and one remote community legal centre we received three referrals.  They were to act for a family in the coronial inquest following the death of their 16 year old son who was electrocuted when he touched an ungrounded electricity pole in the main street of the town, for a woman with an intellectual disability who had lived with a grandmother all her life and was locked out of the home by her uncles whilst attending her grandmother's funeral.  She had become homeless as a result.  The final request was to act for the husband of a woman with severe brain damage to negotiate with the Office of the Protective Commission.  The OPC had refused to release funds to purchase a vehicle which could transport the client, his wife and their 6 children.  Without the vehicle, his wife was house bound and he was required to walk to do the shopping while his 11 year old son cared for his wife and the other children.

Each of the three referrals from outside Sydney would have been better handled in their own communities.  The client's would be able to meet with the lawyers face to face, particularly important for the client with the intellectual disability.  In each of the matters local knowledge may enable the solicitor to find a more straightforward, and possibly better outcome for the client.  Regrettably, due to inequity in the availability of assistance, the matters could not be placed closer to home.

(b) The implications of current arrangements in particular types of matters including criminal law matters, family law matters and civil law matters.

As stated, a gap in the current arrangements for all types of matters is the lack of availability of casework assistance.  While there are services providing advice, it is very difficult to place matters which require casework assistance.  In many matters the early receipt of assistance to negotiate a resolution to a matter (rather than simply the receipt of advice) is likely to save the expense of litigation.

Across matter types too, the current arrangements often do not allow for effective and appropriate services for people with intellectual disability and mental illness.  Even where people are eligible for legal aid, the demands on legal aid solicitors mean that they are often unable to spend the time required to ensure that the client is properly informed of the law and their options, is able to fully participate in decision making and understands the process.

Blake Dawson Waldron provides some assistance in criminal law.  The gap in available services which results in pro bono referral appears to be for people falling outside the Legal Aid means test and yet without sufficient income to pay for private representation.  This is most striking in relation to young people on low wages, particularly young people in apprenticeships.  An example is an 18 year old client who is an apprentice chef.  He was charged with assault occasioning actual bodily harm, offensive language, assault police and resist arrest.  He received $250 a week net and paid his mother $40 board.  He was therefore outside the Legal Aid means test.  He denied the police allegations, and indeed appeared to have a good defence.  He was unable to pay the cost of a solicitor.  The best quote he received for assistance was $1,500 for the hearing provided there were no more than two Court appearances required.  He was required to pay the $1,500 up front and was unable to do so.  The firm acted for him through the pro bono program and each of the offences were dismissed.  Had the client received convictions, in addition to the injustice of being wrongly convicted, it would have impeded his ability to find work and to travel to further his experience in his chosen industry.

In relation to family law there seems to be a great unmet demand for legal services.  The firm does not have any lawyers with any family law experience and is therefore unable to act in family law matters as we could not properly supervise those matters.  We are consistently being asked by the community legal sector to reconsider our position on family law as the need for assistance is so great.  Our experience at Lou's Place and Exodus Foundation, where we give basic family law advice and then refer people on, is that it is extremely difficult, even in Sydney, to place family law matters.  In the last eight months at Lou's Place and the Exodus Foundation we have had roughly 12 matters where a grant of legal aid had been made or was likely to be made where we could not find a solicitor to act for the client  On one occasion, the lawyer at Lou's Place made 26 phone calls before she found a lawyer prepared to meet with a client who was likely to receive a grant of legal aid for her family law matter.  For many of the clients of Exodus and Lou's Place, given their chaotic lives, and, in many cases, disability, they will not make the 26 calls and will end up either unrepresented or abandoning their claim.

The limited availability of Legal Aid in civil law matters and the fact that it is in civil law where the firm has relevant skills, means this is the area in which most referrals are made.  The firm does not generally act in civil law matters where legal aid is available (unless the matter cannot be placed elsewhere) or where it is likely a firm would take the matter on a speculative basis.  

We receive the greatest number of referrals in civil law matters in employment law, particularly unfair dismissals, and in discrimination.  There appears to be few lawyers currently within the community legal sector with experience in unfair dismissal matters.  The other area where assistance is generally sought is in matters where the sum of money at stake is significant for the client but not sufficient to make the matter attractive to a lawyer to take on a speculative basis.  

For a grant of legal aid in civil law matters, there must be merit in the action.  It is often difficult to find solicitors prepared to do the work necessary to demonstrate to the Legal Aid Commission that there is merit in the matter.  Although a grant of legal aid may be available to determine merit, those grants can be difficult to obtain, and frequently do not compensate the solicitor for the work involved in arriving at a view on merit.  

(c) The impact on current arrangements on the wider community, including community legal services, pro bono legal services, Court and tribunal services and levels of self representation.

The comments on the third term of reference are confined to the impact on pro bono services only.

Commercial law firms lack skills and expertise in the core areas of legal aid work, being family law and criminal law.  It is unlikely the firms will develop practices in these areas in the near future.  The unmet demand for such services means that firms with pro bono programs are being asked to take matters outside their expertise and within core legal aid areas as there are no other services which can assist.

Current arrangements do little to enable effective day to day pro bono practice, for example:

· Disbursement funding is difficult and time-consuming to obtain as is waiver of court fees.  There are no common guidelines nor procedures for obtaining fee waiver for pro bono clients in the different jurisdictions.  

· With the exception of the Federal Magistrates Court, the rules and practices of court-based pro bono referral schemes make it unattractive for firms to participate in such schemes.  Problems with court-based schemes include that the burden of placing the referral generally falls on the registrar of the court.  The registrar generally does not have a strong knowledge of the type of work conducted by each firm's pro bono scheme and therefore ends up using valuable time on inappropriate referrals.  Often registrars are limited in the time they can spend in placing referrals anyhow.  The court rules frequently make it difficult to cease to act in a matter once it has been referred.  By contrast, under the referral scheme of the Federal Magistrates Court it is possible to accept a referral to assess the matter and determine what, if any, assistance will be provided to the client.  The only obligation on the firm in first accepting the matter is that the client will be provided with legal advice.  The Court has taken time to consult extensively with firms and as a result the referrals are almost always appropriate both in terms of the clients referred (who fall within the 'disadvantaged and marginalised persons' test) and the type of matters (which fall within the scope of the work conducted by the firm). 

· Referrals to pro bono programs are ad hoc.  Staff turnover in the community legal sector, particularly in the outer metropolitan and country regions, mean that knowledge of the availability of assistance can quickly become lost.  Referrals can also be  labour-intensive for the lawyer referring a matter due to the absence of a clearing house for matters which do not have a wider public interest.  The lawyer may be forced to contact and follow up with several firms on any one referral.

3. Summary

Pro bono services are not and cannot be a substitute for a properly funded legal aid service.  Access to justice must be a right in a community governed by the rule of law.  It is the responsibility of the government to ensure its citizens have access to the law.  While lawyers certainly have a professional responsibility to make the law available to all, the access of individuals to pro bono legal assistance is at the discretion of the service provider.

Blake Dawson Waldron has an extensive pro bono program but even at full capacity and in conjunction with the pro bono programs of other firms, we are unable to have any great impact on the unmet demand for legal assistance from people who cannot pay for such assistance.  

Pro Bono programs rely on the community legal sector to run effectively.  Lawyers in the community legal sector are best placed to identify matters of real need and areas of law in which firms can usefully assist.  Working in conjunction with community sector lawyers through referral schemes, secondments and so on, is an effective way to provide pro bono services.

Anne Cregan

National Pro Bono Coordinator

Blake Dawson Waldron – September 2003
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