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Executive Summary

The Law Council of Australia submits that:

1. The Commonwealth should abandon its policy of accepting responsibility only for Commonwealth law related matters, and should resume a role of national leadership in the provision and delivery of legal aid and assistance.

2. The Commonwealth should recommit to the principles and objectives of legal aid adopted by it in 1992 and develop programs and provide resources consistent with those principles and objectives.

3. In accordance with its present policy approaches, the Commonwealth should at least:

(a) fund legal aid and assistance given on matters ancillary to family breakdown whether within Commonwealth or state jurisdictions including:

(i) domestic violence

(ii) inappropriate or unlawful activity by children associated with family breakdown;
(b) fund legal aid commissions to provide legal aid and assistance to Aboriginal and Torres Strait Islanders whether in Commonwealth or state jurisdictions where such assistance is not readily available from an Aboriginal and Torres Strait Islander Legal Service.  At the same time, resources available to Aboriginal Torres Strait Islander Legal Services should also be improved.

4. The Commonwealth, state and territory governments should provide adequate resources to legal aid commissions to fund the representation in criminal courts of all persons:

(a) charged with an offence of a criminal nature for the first time
(b) charged with an offence in respect of which imprisonment might be imposed

(c) charged with an offence the nature of which might impact on that person’s employment or occupation

(d) appearing in the Court of Criminal Appeal, either as an appellant or respondent, where that person has a reasonably arguable case.

5. The Commonwealth, state and territory governments should jointly fund a scheme to provide duty solicitor support to all first instance courts and to all family law courts.

6. The Commonwealth should direct its funding for legal advice and information  services to the long established networks of the legal aid commissions, community legal centres and Aboriginal Torres Strait Islander Legal Services.

7. The Commonwealth, state and territory governments should accept their obligation to ensure that legal aid commissions are provided with sufficient resources to:

(a) provide legal representation and assistance sufficient to meet reasonable community needs.

(b) pay a level of fees for legal aid work that will encourage and retain the ongoing involvement of the private profession particularly in rural, regional, remote and suburban areas.

(c) adequately recognise the work of the in-house legal aid practices

(d) meet the reasonable needs of the courts for litigants to be represented.

8. The Commonwealth should withdraw its present National Security Legal Aid Guideline until the outcome of the Australian Law Reform Commission’s Inquiry into Protecting Classified and Security Sensitive Information is known and/or until the enactment of endorsing legislation.

9. The Commonwealth should actively encourage and financially support a greater coordination of those various bodies delivering legal aid and assistance in Australia, namely legal aid commissions, the community legal centres, the Aboriginal and Torres Strait Islander Service, and the private legal profession. 

10. The Commonwealth should commission and fund a legal needs survey to be conducted by or at the direction of the Australian Law Reform Commission to determine the context of the need for legal representation and advice in the family, civil and criminal jurisdictions in this country, with the results of the survey to be tabled in the Senate within three months of its receipt by the Attorney-General and with a view to providing sufficient funds to meet the identified need.

Background to Inquiry and Terms of Reference

1.1
On 17 June 2003, the Senate referred the following matters to its Legal & Constitutional References Committee:

The capacity of current legal aid and access to justice arrangements to meet the community need for legal assistance including

(a)
the performance of current arrangements in achieving national equity and uniform access to justice across Australia, including in the outer metropolitan and rural and remote areas;


(b)
the implications of current arrangements in particular types of matters including criminal law matters, family law matters and civil law matters;


(c)
the impact of current arrangements on the wider community, including community legal services, pro bono legal services, court and tribunal services and levels of separate representation

1.2
On 30 June 2003, the Law Council of Australia (“the Law Council”) was invited by the Legal & Constitutional References Committee to make a submission on these matters.   The closing date for submissions was noted to be 21 August 2003.   An extension for the lodgement of a submission was later sought by the Law Council, and an extension granted to 22 September 2003.  This was subsequently extended to 23 September 2003.
1.3
The Law Council appreciates the opportunity to put forward its views on the matters referred to the Senate Committee.   The Law Council has consistently made submissions to the Commonwealth Government in relation to legal aid and access to justice matters.  These are issues of great importance to lawyers, legal organisations in Australia and the Australian community.

The Role of the Law Council of Australia
2.1
The Law Council is the peak national representative body of the Australian legal profession.   It is the federal organisation representing approximately 40,000 Australian lawyers, through their representative Bar Associations and Law Societies.   The Law Council speaks for the Australian legal profession on the legal aspects of national and international issues.

2.2
The Law Council facilitates the collection and dissemination of the views of the profession.  It promotes discussion and participates in debate and inquiries on issues relevant to the effective, efficient and fair functioning of the judicial and dispute resolution system in this country.

Recent History of Legal Aid Funding

3.1
The Law Council has always had a direct interest in matters relating to access to justice.   This interest flows from lawyers’ commitment to maintaining the rule of law.   The rule of law is usually expressed in three senses:

· firstly, that the coercive power of the State is not used arbitrarily;

· secondly, equality before the law, in the sense that everyone is subject to the ordinary law of the realm determined in ordinary courts;

· finally, that rights are not the consequences of constitutional statements but of judicial determination by the ordinary courts.

3.2
The protection of the citizen against the inappropriate exercise of authority by government remains a paramount concern to the Law Council.  The rule of law is something vital to every member of society.  It is a joint venture of the whole society.  For the rule of law to be meaningful to the community, it must be accessible to the community in a fair and balanced way.

3.3
The Law Council has long been concerned about the inadequacy of funds contributed by governments to the justice system – in particular, the inadequacy of funds to provide support for those in society who are significantly disadvantaged either financially, by disability or by background.

3.4
In 1994, the Law Council published a study, Legal Aid Funding in the ‘90s.   This study identified that an extra $50 million per annum needed to be provided by the Commonwealth Government to restore the capacity of legal aid commissions to deliver services to the Australian community to the level experienced in 1989.   This report was delivered at a time when the Commonwealth Government had requested that the Access to Justice Advisory Committee, under the Chairmanship of the then Ronald Sackville QC, consider ways in which the legal system could be reformed in order to enhance access to justice and make the legal system fairer, more efficient and more effective.   The result was Access to Justice, An Action Plan, submitted in May 1994.

3.5
‘Access to Justice:  An Action Plan’ recorded, among other things, that legal aid funding was insufficient to meet the identified demand in the community.
   The then Attorney-General, the Hon Michael Lavarch, issued the Justice Statement
 in response, which indicated the steps that the Labor Government would take to implement some of the recommendations within the Access to Justice Report.

3.6
The Labor Government lost office at the next election in early 1996.   As part of its pre-election policy, the Opposition indicated its commitment to maintain funding for legal aid in real terms at existing levels and to introduce some other access to justice initiatives such as a legal expenses insurance task force to actively investigate the development of comprehensive legal insurance schemes. 

3.7
On achieving office, the new Government did not maintain legal aid funding in real terms and decreased it markedly.  The initiatives outlined in the pre‑election policy were not implemented.

3.8
In 1994/95, the amount of legal aid funding provided by the Commonwealth was $117.4+ million
, excluding that provided for community legal centres.  In  1996/97, it provided $128.19 million.  This situation changed significantly following Commonwealth cuts to its legal aid contribution, effective from 1 July 1997.   Funding was reduced to $108.86 million in 1997/98, $103.71 million in 1998/99 - and in the last financial year increased to  $121.84 million.
  
3.9
The Commonwealth maintained its legal aid funding at a similar level per annum for a period of three years, from 1 July 1997 until 30 June 2000.   In the 1999/2000 financial year, a further allocation of Commonwealth funds was made to legal aid with an increased contribution of $63 million over the next four year period.   In 2003/2004, the Commonwealth’s contribution to legal aid funding will be $130.4 million, compared to its contribution in 1996/1997 of $128.19 million.

3.10
The current four year funding agreements are due to expire on 30 June 2004.   It is against this background that this Senate Inquiry has been initiated.

Law Council Submissions

4.1
On 1 January 1997, the Law Council provided a submission to the Senate Legal & Constitutional References Committee inquiring into the Australian Legal Aid System.
   On 21 December 1997, the Law Council provided a further submission to the Senate Legal & Constitutional References Committee
 addressing issues raised by the Committee during the second stage of its Inquiry.   
4.2
When the Senate Committee delivered its first report in March 1997, it recommended that the Government give consideration to establishing a high level representative task force to advise Governments on the legal aid system and its place in Australia’s justice system.
   In its second report delivered in June 1997, the Committee noted its concern that the establishment of separate state-based legal aid agencies had the potential to fragment legal aid services, thereby potentially compromising the goal of national equity and uniform access to justice in Australia.

4.3
In this report, the Senate Committee made a series of recommendations,
 including:


Recommendation No 1:  The Committee recommends that the Government, in cooperation with the Law Council of Australia, undertake research to determine the extent and nature of, and the motivation for, the legal profession’s subsidy of legal aid provision in Australia.


Recommendation No 2:  The Committee further recommends that the Government formally acknowledge the contribution of the legal profession through an annual award program recognising the pro bono work undertaken by individuals and firms.


Recommendation No 3:  The Committee recommends that the Government, in cooperation with the Law Council of Australia, give consideration to the establishment of a new initiatives development and evaluation fund to encourage the trialling of innovative methods of providing legal information, advice and education provision by legal aid service providers.   Such a fund would preferably have an out years component to enable successful and effective initiatives to continue to function, and provide incentives for sponsor involvement.


Recommendation No 4:  The Committee recommends that the Commonwealth should ensure that the impact of the Dietrich principle on the legal aid system is monitored.


Recommendation No 5:  The Committee further recommends that the Attorney-General take up in the Standing Committee of Attorneys-General the need for it to complete its consideration of the impact of the Dietrich principle as a matter of priority.


Recommendation No 6:  The Committee recommends that the Commonwealth Government ensures that adequate funding is available to legal aid commissions for the provision of separate representation of children in family law matters having regard to the guidelines set down in the Re K decision.


Recommendation No 7:  The Committee recommends that the Attorney-General’s Department, in co-operation with legal aid service providers and the Family Court, initiate the development of a sophisticated model to determine more precisely the level of resources required to provide separate representation for children in appropriate situations.   Such a model will enhance the ability of the Government to appropriate sufficient funds for the separate representation of children on a reviewable recurrent basis.

4.4
Recommendations 1, 2 and 3 have not been implemented.  In relation to Recommendation 4, the Dietrich principle remains.   Despite Recommendations 6 and 7, the Commonwealth Government has introduced caps which have limited the assistance available to children for separate representatives.

4.5
In its final and third report in June 1998, the Committee recorded a further twenty-two recommendations.
  Whilst these recommendations had very significant merit, very few of them have been realised.
4.6
Following that Senate Inquiry, the Law Council continued to make submissions to the Commonwealth on various issues arising from the Commonwealth’s contribution to and management of legal aid funding.

4.7
The Law Council has continued to express its concern on the inadequate level of Commonwealth funding to the legal aid system in Australia and in relation to the factors that this current Commonwealth Government has chosen to take into account.

Matters of Principle to which the Law Council Adheres

5.1
In its submission in January 1997 to the Senate Committee inquiring into the Australian Legal Aid System, the Law Council recorded and expressed its support for a number of fundamental principles in relation to the public funding of the disadvantaged in the community dealing with the justice system.
   Those principles were:

(1) Support for the goals and objectives of legal aid endorsed by the Commonwealth in 1992.   These goals and objectives were:

‘to ensure that the protection or assertion of the legal rights and interests of people in the Australian community are not prejudiced by reason of their inability:

(i) to obtain access to independent legal advice;

(ii) to afford the financial costs of appropriate legal representation;

(iii) to obtain access to the federal, state or territory legal system;  or

(iv) to obtain adequate information about access to the law and legal systems.’

(2) That the restriction of Commonwealth funding to matters only involving ‘Commonwealth law’ was unacceptable, and remained unacceptable to the Law Council.   The Law Council then said:

‘The Commonwealth cannot abandon its responsibility for ‘Commonwealth persons’ for whom it traditionally has accepted a special responsibility.   Such an abandonment is inconsistent with its constitutional responsibilities to manage and provide for persons such as social security recipients, ex-servicemen, migrants, students and Aboriginal and Torres Strait Islander persons.’

(3) That the Commonwealth had a responsibility to maintain a national leadership and management role in the national legal aid system.   To abandon that responsibility and those persons for whom it had a special responsibility under the Constitution would result in them not complying with obligations imposed on Australia through the Commonwealth’s adoption of international treaties and conventions.

(4) Access and equality before the law is critical to the effective operation of the rule of law and the stability of Australian society.   If there is a further reduction in the capacity and the willingness of the disadvantaged to use the dispute resolution system, then there is a danger that these people will seek other ‘solutions’ to their problems.

(5) The Law Council’s great disappointment and concern at the direction the Commonwealth had indicated it would take in relation to legal aid and access to justice.   The Law Council urged the Commonwealth to reconsider its proposals to cut legal aid funding and instead to honour its commitment to develop and implement measures to imorove access to justice for all Australians.

5.2
The Law Council adheres to those principles it has expressed in the past.   It continues to be greatly concerned with the direction the Commonwealth has taken in relation to legal aid funding and to its abandonment of those persons for whom it can properly be said the Commonwealth has a special responsibility.   The Law Council will be urging the Commonwealth to reconsider its approach to this issue when it is considering the funding it will make available for publicly-funded representation, advice and assistance to the disadvantaged in Australia from 1 July 2004.

Current Terms of Reference


Reference 1:

The capacity of current legal aid and access to justice arrangements to meet the community need for legal assistance including the performance of current arrangements in achieving national equity and uniform access to justice across Australia, including in the outer metropolitan, regional and remote areas.


Application of Priorities and Guidelines
6.1
Whilst the Law Council will address both the Commonwealth Government’s contribution to legal aid and the contributions of the various state and territory governments, it will focus on the Commonwealth’s contribution.   As the Committee is aware, the states and territories all contribute different amounts for ‘state-based’ legal aid.   The states and territories have adopted various approaches in deciding whether funding is in any way tied to any particular priorities or guidelines.   The Law Council understands that state and territory funding generally is not tied to any particular guideline, except that it is normally expected to be used on state and territory law matters not covered by the Commonwealth.   In many states and territories there are no formal restrictions on the Commission’s use of state funds.

6.2
The Commonwealth’s Priorities and Guidelines are uniform in their base application across each state and territory and apply across Australia.   However, it cannot be said that their application has resulted in ‘national equity and uniform access to justice’.

6.3
The way in which the Commonwealth’s Priorities and Guidelines are applied in the various jurisdictions varies.   Application is affected by:

(1) the culture of the Commonwealth court or dispute resolution facilities in the individual state or territory;

(2) the nature of the population being served by the particular legal aid commission, eg whether it contains a large number of migrants, indigenous people or veterans, all of whom may have differing requirements;

(3) the practices of the individual legal aid commissions and in particular, the level of bureaucratic requirements placed on the private practitioner

(4) the rate at which legal aid commissions pay for services provided by the private legal profession

6.4
The hourly rates paid for legal services in each of the various jurisdictions are not consistent across Australia.   Accordingly, whilst there may be a uniform national funding cap, in a jurisdiction where there is a low hourly rate, the result is that more work is able to be undertaken within the cap.   In a jurisdiction where the hourly rate is higher, correspondingly less work is able to be performed within the cap.

6.5
This situation exists notwithstanding the announcement by the Commonwealth Attorney-General in December 1999 that the Government would work to improve the fees paid to the private profession undertaking legal aid work to encourage the ongoing involvement of experienced lawyers.
   Subsequent pronouncements by the Commonwealth Attorney-General about a national fee scale also remain unrealised.

6.6
In a study prepared for the Law Council’s Family Law Section by the FMRC Benchmarking Team Pty Ltd,
 it was found that the cost of providing one hour of legal services was $140.   Such a finding is consistent with other studies indicating a similar cost of a chargeable hour of legal service before taking account of any profit or write-down.  The hourly rates presently paid for legal aid services do not even meet costs and in fact produce a loss for many firms doing the work.   Similarly, the fixing of the number of hours reasonably required to undertake the task is often well below those required in reality, resulting in an even greater loss.

6.7
While the Law Council believes that some boutique legal practices structure their operations in such a way as to realise a profit on legal aid work, this is very uncommon and usually reflects a practice that does nothing other than one particular type of work.   A more generally-based practice is unlikely to have the facility to modify its operations so that it might provide its full fee paying clients with the service they expect and still not make a loss in undertaking legal aid work.

6.8
The Priorities and Guidelines exclude various areas of legal support from the application of Commonwealth funds that would ordinarily be regarded as appropriate, eg representation in refugee matters, capacity to represent more fully veterans and limited capacity to assist in family law property disputes, limited capacity to assist in family law residence and contact disputes, restricted access to civil law assistance and restricted access to assistance by way of representation before the Administrative Appeals Tribunal.   The Commonwealth has not undertaken a needs survey to determine the real community need for legal assistance.   Such  surveys are presently being undertaken by the Law and Justice Foundation of New South Wales.
   The Law Council commends the process to the Commonwealth Attorney-General providing that it is accepted that community need will be influential in determining the amount of resources made available rather than only being relevant to the distribution of resources determined without reference to need.

6.9
Accordingly, whilst the Priorities and Guidelines may be the same in each state, it is the view of the Law Council that the application of those Priorities and Guidelines does not provide uniform access to justice or national equity.

The Cost of Legal Practice

6.10
The 2001-2002 ABS Survey recorded that as at the end of June 2002, 79% of all solicitor practices were located in capital cities.
   This means that legal consumers in regional, rural and remote areas have less service opportunities available to them.

6.11
The provision of legal advice services, as opposed to legal representation services, is generally regarded as being available throughout Australia, either by telephone or by computer linkage to more remote areas.
   However, while advice delivered in this way may well identify the need for legal activity to enforce or defend a right, it is likely that legal activity will be less available because of the remoteness of the applicant for assistance, or the disinclination of lawyers within a local region to perform legal aid work at legal aid rates.
6.12
Recent changes to the practice of law, particularly in conveyancing and personal injury liability laws, have had the effect on a significant number of legal practices of reducing the amount of fee-paying work available to the firm.   The Law Council is aware that there are a number of firms which traditionally have performed legal aid work, but are now declining to continue to do so in part because the cash flows associated with the alternative activities which enabled the firm to provide the pro bono contribution to legal aid work are no longer ongoing.

6.13
A recently commissioned study by the Law Council
 has identified that the cost of delivering a chargeable hour of legal time per employed solicitor in a major regional city is approximately $140 per hour, including the lawyer salary and ordinary overhead costs.    In a suburban practice, it has been identified as approximately $153 per hour – and in a remote country region, approximately $132 per hour.   These rates do not include any component for profit to the employer of the employed solicitor.   Nor do they include any allowance for a write-down of work in progress or non-recovery of debt.   With legal aid rates generally in this country all below $130 per hour, (and more commonly ranging from $88 to $105 per hour), regional, suburban and country practitioners in average practices do not recover their true cost of employing a practitioner to undertake legal aid work.   Such legal aid work is undertaken at a loss.

6.14
The study has also identified anticipated increases to the cost of practice in the areas of:

· increasingly sophisticated management information systems;

· increased hardware and software costs per solicitor;

· increased reporting procedures for clients;

· increased access to electronic libraries, legal data base information services;

· increased communication capacity required to comply with changing methods of procedures in the court system;

· increasing requirement to operate in an e-commerce environment;

· increasing cost of professional indemnity insurance;

· increasing cost of general insurance;

· increasing compliance costs for regulatory regime

These issues are all likely to increase the expenditure base of private practitioners and legal practices, in both the private profession and the salaried profession.   Such increases in the cost of practice will mean that the performance of legal aid work at present rates will result in more of a loss than is presently the case.

6.15
In the New South Wales western region of Dubbo, where all of the local firms have withdrawn from providing significant legal aid work, it has been necessary for the Legal Aid Commission of New South Wales to establish a country office to provide service at very considerable cost to the Commission against both the Commonwealth and State accounts.   Such a cost could have been avoided by paying an increased amount for legal aid services provided by the local firms who had the infrastructure to enable them to provide the service, but who were simply unable to afford to continue to absorb the loss in money and time associated with the legal aid work.

Withdrawal of Experienced Lawyers from Legal Aid Work
6.16
The Law Council is concerned that there will be increasing instances of law firms and experienced lawyers withdrawing from legal aid work for these reasons, creating greater demand on legal aid commissions to provide in-house salaried lawyer services in more regions.   That in itself will not completely address the problem because in virtually all civil litigation, including family law, the other party must be separately represented and cannot be represented by the legal aid commission if it is already representing one party.

6.17
A letter from Messrs Farrar, Gesini & Dunn setting out the reason for its withdrawal from legal aid work appears at Attachment A to this submission.
6.18
In various pronouncements, the Commonwealth Government has indicated its intention to determine a national fee scale to attract the more senior members of the profession back to service legal aid clients.
   Such a national fee scale has not eventuated and the exodus of the profession from providing legal aid services is continuing, particularly the exodus of the more experienced practitioners.
6.19
When legal aid was introduced, one of the principles enunciated was that the legally-aided client would be provided with a service equivalent to that of the privately-funded client.   The private profession embraced this principle.   The reality of the current funding regime is that this principle is no longer being met, apart from some inhouse representation where the seniorisation through non-movement of employees is markedly different to the juniorisation of lawyers doing legal aid work in the private profession.

6.20
Notwithstanding uniform Commonwealth Priorities and Guidelines, it cannot be said that a legally-aided client has the same access and same level of representation throughout Australia.   The best ways of moving towards national equity and access would be to pay a more appropriate level of fees and to significantly reduce the bureaucratic process associated with managing assignments.  The Law Council notes with interest a pilot scheme in Victoria designed to limit the administrative demands associated with a legal aid assignment.


Reference 2:

The capacity of current legal aid and access to justice arrangements to meet the community need for legal assistance including the implication of current arrangements in particular types of matters including criminal law matters, family law matters and civil law matters.


Criminal Law Matters

7.1
The provision of criminal law legally-aided services is now predominantly a matter for the states and territories.   Most criminal law legal aid is restricted, by reason of resources, to those persons accused of crime facing a realistic prospect of a custodial sentence.

7.2
The Commonwealth accepts its responsibility to provide legal aid for criminal charges under Commonwealth legislation.   It is an anomaly that the Commonwealth accepts a responsibility to provide legal assistance to indigenous people for state criminal law matters through ATSIC funding the Aboriginal & Torres Strait Islander Legal Services, but if assistance is provided by a legal aid office, the same people must have that assistance paid for out of the state allocation.   The funds provided for Aboriginal and Torres Strait Islander Legal Services through the funding of ATSIC are grossly inadequate.   It is reported at some legal aid commissions that there is evidence of a significant increase in use of commissions by Aboriginal and Torres Strait Islander persons over the last few years.
7.3
The fees paid to the private profession for criminal law legally-aided work are usually as inadequate as the fees paid for Commonwealth family law work.   In some jurisdictions these fees are paid at the same rate.   In other jurisdictions they vary.

7.4
A recent submission by the Victorian Bar in relation to fees paid for criminal law work, stated that a lawyer solely undertaking criminal law work on legal aid in Victoria would, if he or she received a brief every working day of the year, earn approximately $38,000 for their year’s work.   In circumstances where such work inevitably carries for the client a serious risk of imprisonment, this remuneration is grossly inadequate.   For doing the same work, a police prosecutor was paid $54000 including annual leave and other employment benefits.

7.5
In 2002, the average salary cost per employed solicitor varied from $55,000 to $68,000 for a mid-level experienced solicitor.
   A legal practitioner who performs very important legal defence work for a remuneration of no more than $38,000 is unlikely to remain engaged in that work for any extended period of time.

7.6
The High Court decision in Dietrich
 has imposed on governments and through them, the legal aid commissions, an obligation to ensure that in almost all cases, an accused person faced with serious crime is provided with representation.   This is so whether that person would qualify on the application of a merits test or not.   Failure to provide representation creates the immediate risk of a trial being declared unfair and an indefinite stay of prosecution being granted.   That principle does not extend to Courts of Appeal.

7.7
Accordingly, legal aid commissions rarely refuse legal aid for the trials of those accused of serious crime.  Because of the demand for services, commissions continue to maintain rates for payment at low levels in an effort to provide the most coverage, rather than increasing the rates to a more realistic level to enable the legal profession to be remunerated so that it at least does not suffer a loss in providing the service.

7.8
On the introduction of legal aid, the legal profession accepted payment at a percentage of a relevant statutory scale fixed by the court.  This scale percentage was initially 90% and then decreased to 80%.  Scales of courts have now been abolished in some jurisdictions, and in others, fall well below market rates.  Nevertheless, there is much to be said for fixing the rates payable for legal aid to a jurisdiction related scale of fees not fixed by the service managers themselves.  In the past, the legal profession has supported the fixing of the rate for legal aid again being attached to a scale fixed by a body independent of government and independent of the funders and the managers of the funding.   

7.9
The Law Council has already expressed its concern and opposition to the introduction of the National Security Legal Aid Guideline to the Commonwealth Attorney-General.  The Law Council urges this Committee to support the withdrawal of the Guideline until the outcome of the Australian Law Reform Commission’s Inquiry into Protecting Classified and Security Sensitive Information is known and/or until the enactment of endorsing legislation.
Family Law Matters

8.1 
The Law Council refers to its comments in relation to the preceding term of reference, which have relevance to this area as well.

8.2 
The current arrangements confine the ability to provide family law services to:

· extended residence contact disputes;

· some limited property disputes;

· some contravention of orders matters.

8.3
Litigants who have any significant equity in a property are not likely to qualify for legal aid, yet they may not be sufficiently wealthy to afford legal assistance.  Issues in dispute may not involve children.  These factors contribute to an extra number of self-represented litigants in the family court.   This in turn creates cost delay and inefficiency within the court dealing with those matters.

8.4
The caps fixed by the Commonwealth for the provision of services in legal aid are unrealistically low.   Such caps have not taken account of the growth in the rate of payment that has occurred in the last several years in some legal aid commissions or the increasing complexity of these matters that qualify for legal aid.   The caps have the discriminatory effect of making more hours of legal aid assistance available in one state as opposed to another, depending on the rate of dollars paid per hour.

8.5
The fixed hours charge process used to calculate event-based costing is generally not well-regarded by the profession.   The so-called ‘swings and roundabouts’ system invariably turns into a one-way system only, where the hours of time allowed are insufficient for a reasonable practitioner to perform the reasonable amount of work required by the task.

8.6
Family law disputes are not transactional-based disputes, but may be ongoing for a considerable period of time.   As an area of practice, family law has become more complex.   Clients who meet stringent legal aid guidelines usually lack interpersonal skills to assist in the resolution of problems.   There are greater stresses in child residence/contact/sharing arrangements as a by-product of the child support system.   Complexity and longevity are common features of disputes about children.

8.7
Legal aid for family law matters is only available to those who are inevitably involved in intractable and/or serious disputes.   Otherwise legal aid would not be available.   Lawyers are often required to deal with complex matters involving distressed clients and opposition for payment of rates which do not even meet their cost of performing the work.

8.8
The current arrangements do not adequately meet need.  Fairness, and the balance associated with the proper application of the rule of law, are not always available to legally aided clients at the present time.

Civil Law Matters

9.1
As legal aid is now infrequently provided in civil law matters, there is little to be said about this area in terms of legal aid meeting community need.   Clearly it does not.   The demand for legal aid services in family law, (of which in excess of 80% is child-related), and the demand for legal aid services in criminal law, (funding of which is only available when the recipient faces a real prospect of gaol), are at such a level as to consume virtually all legal aid funding available.   This means that most commissions do not have the capacity to effectively deliver a civil law legal aid program within the areas left to them.

9.2
Many commissions now no longer provide civil law legal aid beyond advice and informal assistance.   In this area, civil law is a major source of activity.   Representation is, however, rarely provided because commissions either cannot afford it, or are prevented from providing it by the Commonwealth’s Priorities and Guidelines.

9.3
The Commonwealth’s Priorities and Guidelines have severely limited the capacity of legal aid commissions to provide civil law legal assistance to those persons who would seem to be in greatest need, eg refugees, migrants and social security recipients.
9.4
In the past, it has been suggested that the private profession will pursue a meritorious claim for a member of the public on a 'no win, no fee' basis and it has been argued that legal aid is therefore not necessary.  This suggestion labours under a misapprehension that costs invariably follow the event in a civil claim.
9.5
There are many civil law matters where courts and tribunals do not have the power to award costs to the successful litigant.  The vast majority of matters that come before the Administrative Appeals Tribunal are in this category.  In veterans' entitlement matters, for example, there is effectively a no cost jurisdiction.  

9.6 
Legal aid is currently available to applicants for the war widows’ pension without the applicant having to meet the means test.  However, when aid is available, it is severely restrictive in terms of quantum and the effective hourly rate is far below what an experienced litigation practitioner in private practice would normally command.  

9.7 
Until last year, a medium sized Brisbane firm in the CBD was the principal supplier to Legal Aid Queensland in this area of veterans' entitlements.  That firm withdrew from the legal aid panel of preferred suppliers so that it was necessary for Legal Aid Queensland to recruit other preferred supplier firms to provide the service.  

9.8 
The Law Council understands that there are two or three preferred supplier firms in Brisbane who have agreed with Legal Aid Queensland to undertake the work.  These firms are motivated by the broader community interests in seeing that applicants for such pensions receive appropriate legal advice and representation.  These firms are motivated by a sense of community responsibility to the veterans' community to offer this service at a vastly reduced rate of return to the firms concerned.

9.9 
If it were not for the public spirited attitude of these law firms, Legal Aid Queensland would be unable to provide the service.  The firms concerned receive instructions on referral from community groups such as the RSL and Legacy.  They then furnish the applications for legal aid to Legal Aid Queensland via email.  They respond to queries of Legal Aid Queensland in relation to issues going to merit again via email channels.  The work involved in these administrative steps is undertaken by the relevant firms for no fee.

9.10 
Once aid is approved, then a limited grant is made available for investigations.  This may involve gathering witness statements and proofing witnesses and securing relevant medical evidence.  These matters tend to be quite complicated.  They involve gathering quite a deal of material, such as the veteran's medical record from the Department of Defence.  It is necessary for an application for review to be filed with the Administrative Appeals Tribunal and for material furnished by the Department of Veterans' Affairs to be perused before further investigations proceed.

9.11 
The Administrative Appeals Tribunal manages its list by way of telephone directions conferences.  Statements of facts and contentions are exchanged, and the matter may ultimately proceed to a full hearing before the Tribunal.  One firm undertaking this work has estimated that the fees recovered on the work are approximately one-third of what the relevant partner would otherwise command for private work.

9.12 
The work being undertaken in Brisbane is illustrative of the community minded spirit shown by lawyers throughout Australia and their willingness to undertake legal aid work.  However, the broader issue must be addressed.  The Commonwealth relies wholeheartedly and in the Law Council’s view, unfairly, on the responsible attitude taken by lawyers to ensure that this important sector of the Australian community continues to be provided with legal advice and received representation. 
9.13 
By way of further example, Legal Aid Queensland has had a guideline or many years to the effect that if an applicant would on successful completion of the proceedings be entitled to an order for costs, then legal aid is not available.  In effect, this has meant that legal aid in civil matters has not been available in Queensland.

9.14 
The only areas where civil legal aid is available is in relation to veterans' matters, anti-discrimination matters, criminal compensation matters, some Commonwealth workers' compensation matters and other matters before the Administrative Appeals Tribunal.  The effect of withdrawal of legal aid from other civil law matters has meant that only "safe bet" matters where a costs order may be recovered are "spec-ed" and undertaken.

9.15 
Difficult cases are unable to be pursued, unless through the various state Public Interest Legal Clearing House Programme (PILCH) organisations and their member firms, or unless they are taken on a pro-bono basis by individual law firms.  This is a "hit and miss" approach to access to justice which should be of great concern.  

9.16 
There are a growing number of matters involving administrative law or review of administrative action where even though a costs order might result, the growing disparity between an order for party/party costs and the quantum of solicitor/client costs means that law firms simply will not take these matters on.  The Commonwealth Government should provide sufficient funds to ensure that arrangements for legal representation for persons who seek review of Commonwealth administrative action are appropriate or sufficient.  

9.17 
There is an apparent conflict of interest in the Attorney General's Department having control of Government policy relating to legal aid arrangements (or the lack of them) for persons seeking review of Commonwealth administrative action.

9.18 
Attention has been drawn in the past to the disparity in legal representation available to the private citizen and that available to the decision maker within government whose decision is challenged.  This disparity has not been remedied.

9.19 
Even where legal aid is available for civil matters, the rates at which aid is paid is a disincentive to private firms to take the matters on a legal aid basis.  Where those firms do take those matters on a legal aid basis then the trend is to juniorisation as has been identified in a number of earlier reports.  

9.20 
In terms of access to justice in civil law matters, it is apparent that there is no comprehensive plan to address important access to justice issues.  The Commonwealth's approach has been a piece-meal one, with many Australians missing out.

Reference 3:

Capacity of current legal aid and access to justice arrangements to meet the community need for legal assistance including the impact of current arrangements on the wider community, including community legal services, pro bono legal services, court and tribunal services and levels of separate representation.


Capacity of Current Legal Aid and Access to Justice Arrangements
10.1
This reference is an issue that has been of great concern to the Law Council.   As a result of its concern, in mid-2002 the Law Council commissioned a study into the erosion of legal representation in the court system.   That study has not yet been completed.

10.2
Since 1988, there have been an increasing number of articles on the effect of self-represented litigants on the Australian court system.   There is a perception that such litigants are increasing as a proportion of litigants generally.

10.3
The number of self-represented litigants is particularly noticeable in the family law jurisdiction and in the civil jurisdiction.   It also is common in the lower levels of the criminal law jurisdiction.

10.4
As a phenomenon, self-represented litigants have also caused an increased demand on appeal courts in this country.   As a result, a number of these courts have instituted pro bono schemes with local bar associations, where the profession has been encouraged to provide pro bono basis assistance to the court by representing the litigant in person before it.   In Western Australia, where such a scheme was introduced into its Court of Criminal Appeal, it has been observed that a large percentage of the appeals were successful.
   It is an unreasonable denial of access to justice to ask an unrepresented litigant to deal with a matter in a Court of Criminal Appeal by himself or herself without the benefit of counsel in an environment where the prospects of success are often substantial.   Equally, it is unreasonable to expect the profession to provide such services on a free basis.   The Dietrich principle does not apply in Courts of Appeal.

10.5
Over the past several years, the Commonwealth Government has promoted and encouraged the pro bono aspect of the legal profession’s work.   It has said that pro bono work is not a substitute for legal aid, but complements it.
   It is hard to see, in an environment where legal aid funding is being continually constrained and less activities are permitted under legal aid funding by the Commonwealth, that the pro bono goodwill of the profession is not being called upon to an excess to meet the shortfall.   It could be said that the ‘complementing’ is outstripping the ‘funding’.

10.6
Some major commercial firms have instituted pro bono schemes.   Such firms have not traditionally been providers of pro bono services or publicly-funded legal services and have not traditionally had within them staff suitably trained or schooled to provide services in those particular jurisdictions.   The Law Council welcomes the increasing involvement of such firms in pro bono work.

10.7
Firms that have traditionally provided pro bono support to the community – the smaller and middle sized community-based firms - are finding it increasingly difficult to provide the service as their work bases are eroded by changes to the law affecting work traditionally available.

10.8
It is an essential feature of pro bono work that it be voluntary.   The Law Council vigorously opposes any suggestion that pro bono activity should be mandatory or form part of the required annual activity of a practising lawyer.

10.9
As can be seen from the letter from Messrs Farrar, Gesini & Dunn,
 the withdrawal of firms from publicly-funded legal aid may well lead to some of those firms undertaking some pro bono work to replace their voluntary contribution to legal aid.   A number of practitioners have expressed the view that their firms would rather undertake pro bono work than be subjected to the bureaucracy and processes of legal aid.   In undertaking pro bono work, the firms have the capacity to choose who they will assist and the extent to which that assistance will be given.

10.10
Without the legal profession’s pro bono contribution and support of loss-making publicly-funded legal work, it would be difficult for the justice system to function.

10.11
The inability of people in dispute to obtain legal representation through publicly-funded legal aid commissions has reportedly led to a greater demand on the services of community legal centres.
   Such centres are already struggling to meet local demand for their general services, let alone provide representation.   Such centres are not structured to provide representation work.   The fact that the centres are reporting an increase in demand
 is indicative of the failure of the current publicly-funded representation processes to meet or satisfy existing demand.

10.12
Many studies have been conducted on the increase in the number of self-represented litigants in courts and tribunals.
   One of the conclusions invariably reached is the fact that such a litigant increases the cost occasioned by the court or tribunal in resolving or otherwise disposing of the dispute.

10.13
The cost of running a court is significant.   In South Australia, the cost of court hearings during the 2001/2002 year was as follows:

-
Magistrates Court 
(Criminal)
$3910 per day 




(Civil)

$4485 per day 

-
District Court

(Criminal)
$4430 per day




(Civil)

$3210 per day

-
Supreme Court
(Criminal)
$7268 per day




(Civil)

$5653 per day

10.14
With such figures representing the cost of a court providing a day of sitting time to parties in dispute, the conclusion must be that a self-represented litigant, appearing for himself or herself before any of these courts and extending the time of the court hearing by no more than a day or two, leads to a cost to the system that far outweighs the cost of providing for that person to be appropriately represented.

10.15
Inevitably, failure to effectively address the issue of self-represented litigants must lead to increased cost and delay in the court and tribunal system.   Coping with such costs and delays may lead to a diminution in the processes used by the court to achieve a fair and demonstrably just resolution of disputes.   Such a diminution should not be acceptable to any government concerned with access to justice and concerned with supporting a balanced and fair justice system.

Conclusions

11.1
The Law Council submits, consistent with its position stated in earlier submissions, that:

(1) the Commonwealth’s adoption of the Commonwealth/state law divide is unacceptable and should be abandoned;

(2) the Commonwealth has a special responsibility for a number of population groups within Australia;

(3) the Commonwealth should be a leader in the area of legal aid and access to justice and should set the example of the model supplier of such facilities.
(4) Currently there is insufficient funding available to meet community needs.   The legal aid commissions are only able to fund within existing resources those persons accused of crime and likely to go to gaol, and family law matters involving serious disputes about children.   There are a large number of other issues within the community for which adequate resources should be provided to enable members of the community to be legally-assisted and represented if appropriate.
(5) The amounts paid by legal aid commissions for services purchased from the private profession are inadequate and do not normally meet the cost of the private profession providing the service.
(6) Legal aid rates have effectively dropped from 90% of the scale rate to 80% of the scale rate to a rate that is now often significantly less than 50% of an ordinary market rate for similar services.
(7) Failure to address the situation will lead to an increasing exodus of experienced private lawyers from the legal aid system, to the detriment of the system.
(8) The principles and objectives of legal aid adopted by the Commonwealth
 only eleven years ago, are not being met. 
11.2
The Law Council urges this Committee to recommend to the Senate that:

(1) the Government abandon its Commonwealth law/state law divide and return to accepting a responsibility for persons for whom the Commonwealth has a particular responsibility.

(2)

the Priorities and Guidelines, if retained, should be expanded to address the inadequacies referred to in this submission.

(3)

a legal needs survey be conducted under the auspices of the Australian Law Reform Commission over a three year period to determine the extent of need for publicly-funded legal services in the family, criminal and civil jurisdictions on a state by state and territory basis, with the report to be tabled in Parliament within one month of its receipt by the Attorney-General.


(4)

the Commonwealth commit to funding the need identified in such a study in partnership with the States and Territories.


(5)

the rates paid for legal aid work be increased to a level sufficient to retain the ongoing support of the experienced private profession.

(6)

the Commonwealth re-commit itself to the principles and objectives of legal aid and institute action and provide resources to ensure that commitment and that those principles and objectives are realised.

�   Refer A V Dicey, Introduction to the Study of the Law of the Constitution (10th ed, 1959)


�  “[T]hat no man is punishable or can be lawfully made to suffer in body or goods except for a distinct breach of law established in the ordinary legal manner before the ordinary courts of the land”: ibid at 188.


�   “We mean in the second place, when we speak of the ‘rule of law’ as a characteristic of our country, not only with us no man is above the law, but (what is a different thing) that here every man, whatever be his rank or condition, is subject to the ordinary law of the realm and amendable to the jurisdiction of the ordinary tribunals”: ibid at 193.


�   “We may say that the constitution is pervaded by the rule of law on the ground that the general principles of the constitution (as for example the right to personal liberty, or the right of public meeting) are with us the result of judicial decisions determining the rights of private persons in particular cases brought before the Courts; [footnote omitted] whereas under many foreign constitutions the security (such as it is) given to the rights of individual results, or appears to result, from the general principles of the constitution”: ibid at 195-196.


�  Access to Justice:  An Action Plan, Report of the Access to Justice Advisory Committee, Commonwealth of Australia, 1994


�  Note 1.  The Committee noted:  ‘We, therefore, think it desirable that there should be an increase in legal aid funding, to return to a level that allows the legal aid agencies to meet the additional demands on their resources flowing from the various factors we have identified.’


�  Justice Statement;  Attorney-General’s Department, May 1995


�  Liberal and National Parties Law and Justice Policy February 1996 at pp 10, 11 and 12.


�  Figures taken from publication by the National Association of Community Legal Centres, Doing Justice:  Acting together to make a difference, August 2003, p. 9.


�  ibid


�  A copy of this submission is available from the Law Council Secretariat. 


�  A copy of this submission is available from the Law Council Secretariat.


�  Senate Legal and Constitutional Reference Committee:  Inquiry into the Australian Legal Aid System:  First Report; March 1997, p. 32.


�  Senate Legal and Constitutional Reference Committee:  Inquiry into Australian Legal Aid System: Second Report; June 1997, Conclusions and Recommendations, p xiii.


�  Ibid p xiv- xv.


�  In its Third Report, the Committee noted that it took the Government 14 months to respond to the single unanimous recommendation in the Committee’s First Report and 11 months to respond to the recommendations in its Second Report.  The Committee considered this delay unacceptable and considered it indicated that the Attorney-General and the Government had failed to appreciate the very significant problems they had created in the legal aid system (See Summary and Recommendations, XV)


�  A copy of these submissions is available from the Law Council Secretariat.


�  Submission available from Law Council Secretariat.


� These goals and objectives were first identified by the National Legal Aid Advisory Committee (NLAAC) in Legal Aid in the Australian Community, July 1990, p.55. They were later endorsed by the Office of Legal Aid and Family Services in its National Principles on Legal Aid, August 1992. They were also endorsed by the Law Council on behalf of the Australian legal profession as an appropriate summary of the goals and objectives of legal aid.


�  Refer Executive Summary of the Law Council Submission to Senate Legal Aid Inquiry dated 21 January 1997.


�  D Williams “More money for legal aid” News Release 15 December 1999 in which the Attorney-General noted: “There is evidence that some experienced private lawyers are unwilling to take on legal aid cases. The Government will work to improve the fees paid to the private profession who undertake legal aid work through the new agreements.  This will encourage larger numbers of experienced lawyers to undertake legal aid cases.”


�  FMRC Benchmarking Team Pty Ltd, New England Technology Park, Armidale provided some information to the Family Law Section on the income and expenditure of family law practices.


�  This is part of the Law and Justice Foundation of New South Wales’ project - “The Access to Justice and Legal Needs Project” - which seeks to identify the access to justice and legal needs of economically and socially disadvantaged people in New South Wales.


�  Australian Bureau of Statistics Legal Practices 2001-02, 24 June 2003, p. 8.


�  The web-based “Law Handbook Live” in South Australia is a prime example of this.


�  As part of the Law Council’s Erosion of Legal Representation Project, its Legal Practice Section has commissioned FMRC Legal Pty Ltd to provide information on the change in the cost of legal practice between 1994 and 2002.  The full results of this project will be available in October 2003.  These figures and statements quoted in paragraphs 6.13 and 6.14 are drawn from FMRC Legal Pty Ltd’s “Erosion of Legal Representation:  Working Paper on the Change in the Cost of Practice between 1994 and 2002, 2003.


�  The Australian Law Reform Commission refers to this in its Report No. 89 Managing Justice:  A review of the federal civil justice system, paragraph 5.5, p. 301.


�  The Simplified Grants Process being adopted by Victoria Legal Aid.


�  The same rates apply in South Australia.  They vary in most other States and Territories.


�  Erosion of Legal Representation:  Working Paper on the Change in the Cost of Practice between 1994 and 2002; FMRC Legal Pty Ltd, 2003, Appendix 3.


�  Dietrich v The Queen (1992) 177 CLR 292.


�  Statement given by a Brisbane law firm.


�  The study is due to be completed and released in October 2003.  The project partners in the study are:  the Australian Institute of Judicial Administration (AIJA), National Legal Aid (NLA), Aboriginal & Torres Strait Islander Legal Services (ATSILS), and the Law Management Group of the Legal Practice Section of the Law Council


�  This comment was made by the Chief Justice of the Supreme Court of Western Australia.


�  The First National Pro Bono Conference; speech by the Attorney-General, 2001.


�  This letter appears as Attachment A to this submission.


�  Director, National Association of Community Legal Centres.


�  The Director, National Association of Community Legal Centres, has advised that many people are being turned away from community legal centres because there is simply no capacity left to assist them,.  The National Association of Community Legal Centres advocates the need to measure this unmet need.


� See, for example, Hunter R, Giddings J and Chrzanowski A Legal Aid and Self-Representation in the Family Court of Australia, Socio-Legal Research Centre, Griffith University, May 2003 at p. v of the Executive Summary where it is said “The results of the research make it clear that there is an extensive relationship between the unavailability of legal aid and self-representation in the Family Court.  That relationship is found not just in legal aid rejections or terminations, but also in non-applications for legal aid. They also show that in some cases, litigants may appear unrepresented even while holding a grant of legal aid”.


�  Report of Courts Administration Authority 2001/2002.


�  Refer footnote 19.
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