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The Secretariat

Senate Legal and Constitutional Committee

Room S1.6 Parliament House

Canberra A.C.T. 2600.

Inquiry into Legal Aid and Access to Justice

1.1 Westside Community Lawyers Inc. (WCL) is a community legal service which services the western side of Adelaide and the Upper Spencer Gulf region.  Its primary aim is to provide assistance to people unable to otherwise afford legal representation.  WCL maintains three offices located at Angle Park, Mile End and Port Pirie. 

1.2 WCL services a population of approximately 300,000 and currently employs seven legal practitioners. The organisation is approached by in excess of 2,500 persons seeking legal assistance a year. 

1.3 WCL conducts litigation in the Family, Civil, Industrial and Criminal Jurisdictions.

The role of Government Sponsored Legal Representation and the Court System

2.1 The starting point is that lawyers do not create disputes but expeditiously resolve them.  Australians are involved in litigation irrespective of their economic status. It may result from them being:

· charged with criminal offences; 

· involved in a family dispute;

· sued by another person as a result of debt;

· dismissed by an employer or being underpaid in employment;

· denied welfare payments due to a change of living arrangements; or

· involved in an accident. 

2.2 Members of the community are commonly involved in the legal system in one of two ways. Either they are responding to an action taken by another person (for example,  defending a criminal charge or defending a claim for debt) or they are initiating proceedings against another person.

2.3 The first category are given no option but to be involved in the court system unless the initiator drops the charge or claim. The second category either initiate proceedings prior to seeking representation or will seek some initial advice and proceed unrepresented.

2.4 The conclusion is that the provision of government sponsored or subsidized lawyers is not likely to greatly influence the extent of litigation but rather to effect the ratio between Unrepresented Litigants and Represented Litigants.

Consequences of Unrepresented Parties

3.1 The impact of not having legal representation when people are in the court system is twofold.  First, the outcomes achieved by Unrepresented Parties will not be, on the whole, as good compared with Represented Parties. Secondly, the courts are burdened by having to assist Unrepresented Parties and may even be required to allow leave to appeal on the basis that the initial matter was conducted without a lawyer.

3.2 A number of submissions before this enquiry have addressed the first point. We affirm that access to justice is only effective if people have access to the institutions of justice.  Moreover, access to the institutions of justice requires access to skilled professionals who are effective within those institutions. It is our general view that government sponsored legal representation is a civil and political right, rather than an economic and social right, and as such does not require intellectual sympathy for the principles of the Welfare State.  However, we do not seek to cover this ground. We contain our submission to the second point.

Legal Duty to Unrepresented Litigants 
4.1 Courts have a special duty to Unrepresented Litigants. It is illustrated in the judgment of the Honourable Justice Bleby of the Supreme Court of South Australia in Moore-McQuillan v Police [1998] SASC 6636 where His Honour said:

“The hearing had taken many days. There had been adjournments at the request of the appellant. His cross-examination of the complainant's witnesses had been lengthy and, in may respects, irrelevant. The appellant's own evidence was of the same character. I can well understand the learned magistrate's impatience at the prospect of further delays in the completion of the matter. Much of the learned magistrate's frustration arose out of the fact that the appellant was self-represented. However, in those circumstances, a magistrate, despite busy lists and the need for expedition, must ensure that a self-represented litigant is not denied a fair hearing through ignorance of the basic procedures of the court and of the rules with which he must comply in presenting his case. It is not for a magistrate to advise a litigant on the law or his rights. However, he or she must ensure that a self-represented litigant at least understands that there are rules under which parties must proceed, and ensure that he or she is not deprived of a fair hearing by virtue of a failure to bring to that party's attention some of the more obvious rules which are second nature to legal practitioners and those who regularly appear in the courts. The court does have an obligation to protect a litigant in person from any apparent procedural disadvantages that such a party may suffer simply through ignorance of particular procedural rules.”

Burden on the Courts and Consequent Expense to the Taxpayer

5.1
This point was made by the Attorney General The Hon. D.R. Williams, AM, QC, Attorney-General for the Commonwealth at the swearing in of Justice Hayne of the High Court on the 11th February 2003.

“Along with the increase in litigation, there has been an increase in the number of self-represented litigants. In the year 2001-2002, self-represented litigants were responsible for 30 per cent of the matters filed in this Court. 

While the reasons for this growth in the numbers are complex, it is clear that self-represented litigants raise particular issues for the Court with respect to the increased workload, complicating the conduct of litigation and a disproportionate use of Court resources. This problem is not unique to the High Court, but I know that it is felt acutely by the Judges of this Court. The government is sympathetic to the Court's position, and it is clear that a solution or, more likely, a series of solutions must be sought.” 

5.2 We submit that Unrepresented Litigants also create a burden to Magistrates and Judges in the lower courts. Magistrates and Judges are frequently having to adjourn and stall busy court lists, to listen to irrelevant evidence, to direct their associate or the registrar of the court to write to the Unrepresented Litigant in order for errors to be rectified.

5.3 Unrepresented Litigants cause Superior Courts to hear what would otherwise be unmeritorious appeals. Should the appeal be successful it will often be remitted back to the lower court for rehearing resulting in the lower court twice hearing a matter.

Quantifying the Cost 

6.1 It is our conservative estimate that Unrepresented parties create a 20% delay in proceedings. If the number of Unrepresented Litigants in all courts is estimated to be 30% this will result in an overall increase of 6% to the cost of the court system. The court system costs $80 million a year to run in South Australia. The additional cost brought about by Unrepresented Parties is around $4.8 Million.  It would appear that the overall reduction in Legal Aid assistance has inadvertently increased the costs to the court system and the community and that cost may well exceed the amount of money required to provide adequate government subsidized legal representation. 

RECOMMENDATION 

The Senate should investigate and quantify the financial cost of Unrepresented Parties upon the Judicial and Legal System.  

David Bulloch

WestSide Community Lawyers Inc.

