
Gilbert + Tobin
submissions to senate legal and constitutional committee

inquiry into legal aid and access to justice
These submissions are limited to the third of the Committee’s Terms of Reference, namely:
“The capacity of current legal aid and access to justice arrangements to meet the community need for legal assistance, including:

…(c)
the impact of current arrangements on the wider community, including community legal services, pro bono legal services, court and tribunal services and levels of self representation.”

Background

Gilbert + Tobin makes this submission as a private sector law firm which provides pro bono services.  To place our submissions in context we provide an outline of the nature of our pro bono practice and the extent of assistance it provides.
Gilbert + Tobin has provided pro bono legal services throughout its 15 years of operation.  However, our pro bono services were formalised when we appointed a full time pro bono lawyer in 1996.  We have had two full time pro bono lawyers since 2000.  The pro bono practitioners carry on pro bono work on a full time basis but some level of pro bono work is also taken on by almost all of the firm’s 173 lawyers.

During the 2002-2003 financial year Gilbert + Tobin lawyers did 7,946 hours of pro bono work, to the value of approximately $3 million.  We took on 95 new pro bono matters within the firm and through our Outreach Service to the NSW Central Coast and our roster work with Marrickville and Redfern Legal Centres (including the Domestic Violence Court Assistance Scheme at the Downing Centre) we assisted a further 400 clients.

Our pro bono work includes a very wide variety of matters from large litigation-based test cases to commercial or tax advice for not-for-profit organisations, to individual advice on a range of legal issues for people who approach or are referred to the firm. We act, for instance, in a range of victims compensation matters, for individuals who have been injured in assaults or other acts of violence and whom we assist to make applications under the NSW Victims Compensation scheme. We have also acted for several elderly people in securing their housing when their have been disputes with other members of their family about it.

Another example of our pro bono work is the matter of Young v Australia. The United Nations Human Rights Committee recently held in this matter that our client, Mr Edward Young, had his rights to freedom from discrimination under international law violated. Because he was homosexual Mr Young had been denied a pension available to the partners of deceased war veterans.

We also do pro bono work for the Yothu Yindi Foundation, including supplying an on-site lawyer for the annual Garma Festival of indigenous culture. We have also acted for students from a disadvantaged high school in Sydney’s west, when a leading Sydney newspaper described them in a manner that they found defamatory and distressing, and ensured that a just outcome was reached. 

Our pro bono practice was established to provide assistance to marginalised and disadvantaged clients who cannot access legal aid or assistance from community legal centres.  The practice does not purport to be, nor can it be, a substitute for legal aid. Pro bono practices can never relieve the government of its obligation to properly fund legal aid services that provide access to justice.

It is our submission that the provision of pro bono legal services by the private sector:
· addresses the legal needs for a substantially different group than those members of the community for whom legal aid is available; and

· is reliant upon the existence of a strong legal aid system.

Gilbert + Tobin’s pro bono practice is reliant on a strong legal aid structure
Gilbert + Tobin’s pro bono practice, like many other private sector pro bono practices, relies on the existence of a strong and well supported legal aid system and network of community legal centres in order to operate.  

Gilbert + Tobin is conscious of the need to ensure its practice is responsive to the needs of those it seeks to serve.  We therefore liaise closely with community sector organisations and other organisations such as the Legal Aid Commission (Commission) in order to properly identify those needs.  
We recognise that due to the breadth of work it undertakes and its focus on the needs of the disadvantaged in our community, organisations such as the Commission are much better placed both to identify and to service areas of need than private sector practices.  Our liaison with the Commission, amongst others, allows us to ensure we are assisting in servicing community needs without overlapping with the services already provided by it and by community legal centres.
Gilbert + Tobin’s capacity to provide pro bono legal assistance would be much reduced if we did not receive referrals from organisations such as the Commission but instead had to receive “cold calls”, directly from every client seeking assistance.  The Commission, along with other community sector organisations, helps provide a filtering process in terms of the clients that approach our practice for assistance.  This substantially reduces the amount of time we have to spend receiving and assessing applications and enables us to dedicate a much greater proportion of our time to actually providing legal assistance.  Throughout the history of our formal pro bono practice approximately 80-90% of our new referrals for individuals have been made by the Commission and community legal centres.
In order for us to provide a fully effective pro bono practice we also rely, from time to time, on the provision of assistance from the Commission to our clients for certain aspects of their matters.  The fact that Gilbert + Tobin is able to assist a client on a pro bono basis does not always meet their entire need in respect of pursuing their legal issues.  If matters proceed to hearing, representation by a barrister is often required.  From time to time our clients have received Legal Aid funding to engage a barrister while Gilbert + Tobin has provided its services pro bono.  Without such Legal Aid assistance the client could not have pursued or protected their legal rights.
Access to disbursements for barristers’ fees, court filing fees, interpreters’ fees and in many other areas remains a major barrier to the provision of pro bono services by private firms.  Though willing to provide legal advice for free, most firms are not able to cover disbursements.  However, without funding in this area, most matters cannot go ahead.  Therefore, to properly support pro bono practices within firms, access to disbursement funds through Legal Aid needs to be increased.

Gilbert + Tobin’s pro bono practice offers a different service from legal aid services
Gilbert + Tobin does not provide pro bono legal services in a number of areas where there is very high demand, including family law, criminal law and probate.  To our knowledge, none of the pro bono practices within large commercial law firms provide family law assistance and only one provides criminal law assistance and then on a limited basis.
More than 50% of the pro bono work undertaken by Gilbert + Tobin relates to the commercial, or non-litigious, needs of our clients.  Many of these clients are organisations which assist marginalised and disadvantaged members of the community.  The nature of the assistance provided to these clients ranges from advice on leases, contracts and employment law issues to organisational structure and tax issues.  This advice is not available through the Commission, or community legal centres.  A sizeable proportion of the litigious work we undertake is also for organisations rather than individuals.  Again, this is an area that is not addressed by the Commission.

Those needing to access justice have a right to it.  Pro bono services are ad hoc, and limited.  They do not respond to that right nor are they established to do this.  Not only are the areas of law in which we provide pro bono assistance limited, we have a finite capacity to provide pro bono services and regretfully turn away more clients than we are able to assist, even when their legal need and financial situation falls within our pro bono policy and they seek assistance in an area we have the ability to act in.  Another barrier to the provision of pro bono services is the fact that due to the commercial nature of their businesses, private sector pro bono practices often face conflicts of interest between current clients and potential pro bono clients and so are prevented from acting to assist applicants for pro bono assistance.
Private sector pro bono services do not provide a national, or even a state-wide, strategy to address the issue of access to justice.  A fundamental part of addressing access to justice to meet community need is the ability to assess that community need, identify systemic problems and take steps to address issues on a policy level.  These practices do not purport to do this nor is it their responsibility to do this.  As much as these services genuinely aim to be responsive to community need, they also operate within the constraints of commercial law firms.  Private sector pro bono practices have developed expertise in certain areas, and from time to time are able to identify such issues and contribute to policy debate in relation to community legal need.  However, this is not a general capability of the practices.  A strong legal aid system that has the capacity to service all community needs is required so that systemic problems, areas requiring legislative and administrative change can be identified and addressed.
This is especially so in rural and regional areas, where the accessibility of legal services is very low.  For those on low incomes, local solicitors are often too expensive, or are conflicted out of providing advice because they already act for key people and businesses in the local area.  Community legal centres in rural and regional areas are also unable to meet local need because they are under-resourced and do not have the funding or the level of volunteer solicitors that their urban counterparts do.  Legal Aid offices provide an essential service in these areas.  They are often the only option for marginalised and disadvantaged people in these areas when seeking legal advice, because of the paucity of other legal services. 

Gilbert + Tobin is one of the few city firms to provide pro bono legal services to rural and regional areas through its outreach programmes.  The first of these was targeted at the far west of NSW, but because of the funding difficulties involved in flying lawyers out there this was changed to target the NSW Central Coast through community centres at Wyong.  Because of the difficulties involved in city firms providing services to outlying regions, their pro bono work will never provide comprehensive coverage for rural and regional areas.  This responsibility can only be taken on by the regional offices of the Commission.

The services provided by Gilbert + Tobin on a pro bono basis, although significant for our firm, cannot begin to address the unmet legal need in our community.  This is so, despite the fact that our pro bono services operate at a maximum capacity.

We note that Gilbert + Tobin is among the larger private sector providers of pro bono services.  Yet, even if all law firms provided a similar level of pro bono assistance, it is unlikely to substantially alleviate the unmet legal need in our community. 
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