Submission

to

Senate Community Affairs Legislation Committee
from

Welfare Rights Centre, Sydney

INQUIRY INTO CURRENT LEGAL AID AND JUSTICE ARRANGEMENTS
(a) the performance of current arrangements in achieving national equity and uniform access to justice across Australia, including in outer-metropolitan, regional, rural and remote areas.

Our comments relate to Social Security administrative review matters (regarding payment eligibility, rate and Social Security debt recovery), and to criminal matters where the alleged offence relates to a Social Security debt.

Lack of expertise
In our experience, people from remote, rural and regional areas are disadvantaged in accessing Legal Aid compared to metropolitan residents. Although some outer-metropolitan, regional and rural Legal Aid offices in NSW are keen to take on a greater amount of Commonwealth work, including Social Security matters, lack of expertise in the jurisdiction in some regional Legal Aid offices means that many clients are not adequately advised or represented. Where an administrative review matter is complex, the Legal Aid office may consult with Welfare Rights and may ultimately refer the case to us. This may  often be the best option but clients in regional areas who are illiterate or who cannot effectively communicate over the phone (for cultural or practical reasons), are significantly disadvantaged in being forced to deal with a phone-based service like ours. Where the case is criminal or a combination of criminal and civil (i.e., where there is a potentially waivable debt and criminal charges have been laid in respect of the debt), Welfare Rights cannot represent as we are not funded to provide criminal representation and have no expertise in criminal law.
In contrast, a client with a Social Security administrative law and/or criminal matter who resides within the catchment of Legal Aid's Sydney office has the benefit of a readily accessible Administrative Law Unit with strong expertise in the Social security jurisdiction. 
This situation is clearly inequitable. 
This inequity is further compounded by the lack of private practitioners who are prepared to take on Social Security cases - due both to lack of expertise and also due to the fact that the work is not lucrative. We are aware of only a few private solicitors in NSW who are expert in Social Security law and who readily accept Social Security criminal and civil matters. As noted below, there are also serious misconceptions regarding Social Security criminal offences - many solicitors believing that that they are strict liability offences and often inappropriately advising clients to plead guilty or not appreciating the fact that there would be strong merit in appealing against recovery of the debt via administrative review, and that the criminal matter could be adjourned pending that review.
Recommendation:  Legal Aid needs to be better resourced in order that it can substantially enhance the expertise of its services in administrative review and Social Security criminal matters, such that a greater proportion of Social Security cases can be properly run.
Means test

Under the NSW Legal Aid Commission's means test, a person's equity in their own home up to $195,200 is disregarded but equity over that amount is taken into account as part of their assessable assets. For non-criminal matters there is a discretion to disregard home equity but there is no such discretion for criminal cases.  
This policy can operate unfairly for people on limited income who face criminal charges. Given current property values in Sydney and in several other areas of NSW, home-owners with no other assets often exceed the means test threshold. If such a person's sole income is Social Security income support, and they have no savings or realisable assets, they will have no borrowing power. They will therefore generally not have the means to pay a private solicitor (given that they can find one with the appropriate expertise). As that the means test over-rides the merit test, even where there is a risk of a prison sentence in a criminal matter should the person be convicted, the result is that the many people in this situation who are forced to self-represent in criminal Social Security matters often make inappropriate pleas (see below for further discussion).
Recommendation: for criminal matters, the means test for people on low incomes (particularly those whose sole income is Social Security income support) or no income, should have no regard to the value of the principal home. For civil matters, the threshold at which the value of a person's home property  is taken into account should be increased significantly.
(b) the implications of current arrangements in particular types of matters, including criminal law matters, family law matters and civil law matters.

Our comments relate to criminal matters, where the alleged offence relates to a Social Security debt.
Currently, Centrelink policy is that Social Security debts in excess of $5,000 be referred to its Prosecution Units, for consideration of whether the matter should be referred to DPP. The Centrelink Prosecution Unit officers scrutinise relevant documents to identify any false statements or documents, and generally invite the debtor to an interview. 

There is a common belief - in Centrelink and even among lawyers (see below) - that Social Security offences that relate to overpaid amounts are strict liability offences. Many statements obtained by Centrelink officers as part of a consideration of whether a matter should be referred to DPP, reveal that the interviewing officer has seen their role as merely to establish that the client signed relevant review and/or claim forms and to establish whether the person understands the information provided on the form to be incorrect or "false". There is often no probing as to whether the client recklessly made the false statement, as is required for an offence to have occurred. This often results in cases being referred to DPP, and charges being laid, where the person has "admitted" that they "did the wrong thing" - when their "admission" is really that they now realise that they completed a form incorrectly and received Social Security monies in excess of their entitlement. (The requirements under the Social Security Administration Act for an offence to be established differ subtly in respect of false statements and false documents. For example, under section 213(1) of the Social Security Administration Act it needs to be established that the person was "reckless" as to whether a false statement would "deceive" Centrelink so as to affect their Social Security payment, whilst the test in respect of a "false statement to an officer" under s214(1) of the Act is slightly different. The tests under the Crimes Act are different again. These subtle distinctions can be lost to all but the most experienced lawyers and DPP officers.)
Given the subtleties that can arise in establishing Social Security offences other than the most blatant fraud, our experience is that people with Social Security debts can easily be led to conclude, inappropriately, that they have no choice but to plead guilty when finally charged. People in this situation generally need legal advice based on examination of Centrelink's evidence and scrutiny of the legislation under which the charges have been laid. However, current Legal Aid guidelines (and private practice issues) mean that many people go unrepresented.

Current Legal Aid guidelines provide that Legal Aid be granted, subject to an over-riding means test (see above), for administrative review of Social Security debts over $5,000 (i.e., for appeals against debt recovery), and for criminal cases where there is merit and a risk of a jail sentence if convicted.

For a range of reasons, many people with Social Security debts either do not initially dispute repayment or are dissuaded from pursuing appeals by Centrelink debt recovery staff. It may be only when a debtor is made aware that their case is being considered for prosecution or that they receive a summons regarding an alleged offence in relation to the debt, that they consider appealing recovery. It may only be at this point that they contact Legal Aid regarding any merit in appealing recovery of the debt (i.e., regarding whether recovery should  or must be waived under the Social Security waiver provisions), by which time their matter may be on its way to DPP or already with DPP.
Legal Aid resource constraints are such that most NSW Legal Aid services generally will not arrange appointments for people with summons relating to Social Security offences until after their first court appearance - the Legal Aid Duty Solicitor often assisting the person  to seek an adjournment so as to obtain legal advice regarding their plea, and hopefully obtain legal representation in the matter. This process is probably a sensible means of regulating intake given resource constraints but delaying Legal Aid's active intervention until this point can make it impossible for Legal Aid lawyers to properly research the matter (to obtain complete copies of Centrelink client records under FOI, or to obtain further evidence such as medical/psychiatric reports). Even if, for example, a Centrelink payment file is obtained, the Legal Aid solicitor may not have the expertise to identify relevant evidence therein.

Legal Aid resource constraints mean that evidence that may impact on consideration of whether a Social Security debtor was "reckless" in their completion of a form or making of a false statement, and/or whether there are public interest issues militating against prosecution, are not being considered.  In our experience, a solicitor may be successful in having prosecution action withdrawn on public interest grounds, but this is often only after charges have been laid and a summons served. For people with a psychiatric disability or a terminal illness, the stress of the process means that much damage may already have been done.
If the Commonwealth genuinely shares our concern that people with Social Security debts not be convicted inappropriately, Legal Aid should be resourced such that Social Security criminal cases can be properly researched and defended.

(c) the impact of current arrangements on the wider community, including community legal services, pro bono legal services, court and tribunal services and levels of self-representation.

Current arrangements impact both positively and negatively on the work of Welfare Rights Centre, Sydney. On the one hand we have an excellent working relationship with Legal Aid's Administrative Law Unit in Sydney and with some of the regional solicitors. The solicitors' level of expertise in Social Security law in the Sydney Administrative Law Unit  is high and we regularly consult with each other regarding challenging cases.

On the other hand, there are only five solicitors in the Administrative Law Unit. This represents serious under-resourcing, especially as these solicitors also deal with Immigration matters. The effect can only be that their capacity to run their own case-loads as well as train and provide a consultancy service for other Legal Aid offices is compromised.

The major impact on our Centre is that we see a steady stream of clients with complex Social Security criminal cases who cannot access adequate legal assistance despite modest means. The most serious consequence of this is that we see people who unintentionally incurred debts, and who may have had strong cases for waiver of their debt, for whom we can do nothing - because they were charged with criminal offences in relation to their debts, they were unrepresented (or poorly represented), and they inappropriately pleaded guilty. These people now have undeserved criminal convictions as well as the burden of repaying a debt - problems which a better resourced and targeted Legal Aid service could have addressed.
Recommendation: That the Commonwealth increase substantially Legal Aid funding  for Commonwealth matters, taking into account current resourcing and training needs in respect of Social Security criminal and administrative review matters.
Welfare Rights Centre, Sydney
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