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1. Executive Summary and Recommendations

1.1 Summary

This submission is made by the Public Interest Law Clearing House (Vic) Inc (‘PILCH’) to the Senate Legal and Constitutional Committee Inquiry into Legal Aid and Access to Justice (‘the Inquiry’).  
This submission considers the capacity of current legal aid and access to justice arrangements to meet community needs from the experience of PILCH as a pro bono referral agency. In Parts 2 - 5 below, we provide an overview of the services provided by PILCH, and discuss the capacity of pro bono legal assistance to meet the legal needs of clients who do not have the means to purchase legal services, and who are unable to gain assistance through legal aid and community legal centres. We specifically consider the barriers to the provision of pro bono legal assistance – both from the perspective of clients seeking legal assistance and legal practitioners. 
Our conclusion is that pro bono legal assistance is a valuable means of assisting clients, who may otherwise go without legal advice and representation. However, the significant pro bono efforts of the private profession are no substitute for proper government funding of legal aid and community legal centres. 

A summary of our recommendations is set out below.  

1.2 Recommendations
Recommendation 1
The Commonwealth and State governments should consider providing funding for disbursements, including legal practitioners’ travel expenses, to facilitate the provision of pro bono legal assistance to people who would not otherwise have access to legal assistance due to geographic barriers.

Recommendation 2
The Commonwealth and State governments should encourage and facilitate government lawyers’ contribution to the provision of pro bono legal assistance, including volunteering at, and secondments to, community legal centres. 

Recommendation 3
The Commonwealth government should provide further resources to pro bono schemes administered by the Federal Court and Federal Magistrates Court. 

Recommendation 4
The Commonwealth and State governments should consider strategies to expend funds supplied by the Commonwealth to Victoria Legal Aid on needy litigants who would otherwise be without legal representation.
Recommendation 5
The Commonwealth and State governments should adopt an appropriate protocol for  firms providing services to government (‘panel firms’) to use in considering pro bono matters, where that matter raises an indirect or commercial conflict with a government client.

Recommendation 6
The Commonwealth and State governments should adopt a policy of not discriminating against firms, both in appointing firms to panels and in distributing work to panel firms, who have acted for clients in matters against government departments or agencies.
Recommendation 7
The Commonwealth and State governments should not adopt a policy of instructing panel firms not to act against certain government departments or agencies where there is a commercial conflict only.
Recommendation 8
The Commonwealth government should acknowledge and support pro bono activities in the private profession, including by taking into account pro bono contributions in the consideration of tenders to provide legal services to Commonwealth departments and agencies, and as a key performance indicator for panel member firms.
Recommendation 9
The Commonwealth and State governments should develop and publish a policy on seeking costs against litigants and legal advisors in public interest and other pro bono matters against Commonwealth and State departments and agencies.
2. Public Interest Law Clearing House (Vic) Inc
2.1 Introduction

In Part 2 of this submission, we provide an overview of the operations of PILCH and the pro bono referral service which we offer.
2.2 What is PILCH?
PILCH is a non-profit, independent legal service based in Melbourne. PILCH coordinates the provision of pro bono (without fee) legal assistance, primarily to people located in Victoria, through four pro bono legal assistance schemes, which operate from the PILCH office:

· Public Interest Law Clearing House Scheme (‘PILCH Scheme’)
· Victorian Bar Legal Assistance Scheme (‘VB LAS’)
· Law Institute of Victoria Legal Assistance Scheme (‘LIV LAS’)
· Homeless Persons’ Legal Clinic (‘HPLC’)
A diagram which depicts the relationship between PILCH, LIV LAS, VB LAS and HPLC is at Appendix 1. 

2.3 Objectives of PILCH

PILCH's objectives are to:
· improve access to justice and the legal system for those who are disadvantaged or marginalised

· identify matters of public interest requiring legal assistance

· seek redress in matters of public interest for those who are disadvantaged or marginalised

· refer individuals, community groups, and not for profit organisations to lawyers in private practice, and to others in ancillary or related fields, who are willing to provide their services without charge

· support community organisations to pursue the interests of the communities they seek to represent

· encourage, foster and support the work and expertise of the legal profession in pro bono and/or public interest law
2.4 The Schemes’ Criteria for Assistance

The PILCH Scheme, VB LAS and LIV LAS (‘the Schemes’) receive, assess and refer requests for pro bono legal assistance to the private legal profession.

The Schemes only provide assistance where applicants meet a means test, where their matter has legal merit, and where legal assistance is not available from another source (eg, legal aid or a community legal centre).  

The PILCH Scheme has an additional criterion. It only refers public interest matters to PILCH members. Public interest matters are:

· legal matters for non-profit organisations with public interest objectives or

· individuals’ matters where that matter raises an issue which:

· affects a significant number of people, not just the individual

· is of broad public concern or

· impacts on disadvantaged or marginalised groups

2.5 The Schemes’ Referral Procedures 
The referral process starts when a member of the public or a representative of a non-profit organisation makes contact with one of Schemes, generally by telephone. Representatives from community legal centres also contact PILCH on behalf of clients. A staff member or volunteer takes an outline of the client’s matter to determine whether it broadly fits within the criteria for assistance of any of the Schemes. If assistance is available from another agency or the client does not meet the criteria of any of the Schemes, we will refer the client to another agency. Where appropriate, PILCH staff and volunteers will facilitate the client’s contact with the other agency.

Once the initial inquiry is taken and PILCH staff have determined that the client’s matters appears to be one with which the Schemes could assist, applicants are requested to complete an application form and provide any relevant documents. 

After receiving the application form and confirming that the applicant and their legal matter fit within the criteria for assistance of one of the Schemes, staff will begin the referral process to a solicitor or barrister. The referral may require the solicitor or barrister to provide written or oral advice, to draw documents or to represent the client at various stages in litigation. Law firms, individual solicitors and barristers decide whether or not to accept a referral at their own discretion. Some of the factors which affect this decision whether to accept a pro bono referral are discussed in Part 5. 
Once a matter is referred, PILCH staff follow up the referral with the legal practitioner at two month intervals.
2.6 Resourcing of the Schemes
(a) The PILCH Scheme

The PILCH Scheme is funded by the fees paid by its members. PILCH members consist of law firms, the Victorian Bar, corporate legal departments, universities and community legal centres. Current PILCH members are:

	LAW FIRMS / CORPORATE LEGAL DEPARTMENTS

	Aitken Walker & Strachan

	Allens Arthur Robinson 

	Andrew George

	Arnold Bloch Leibler

	Arnold Dallas McPherson

	Baker & McKenzie

	Blake Dawson Waldron

	Clayton Utz

	Corrs Chambers Westgarth

	Deacons 

	Freehills

	Herbert Geer & Rundle

	Holding Redlich

	Hunt & Hunt

	Maddocks

	Mallesons Stephen Jaques

	Middletons

	Minter Ellison

	National Australia Bank

	Phillips Fox

	Russell Kennedy

	Ryan Carlisle Thomas

	TABCORP Holdings Ltd

	TAC Law

	Testart Robinson

	The Office of David Grace QC

	Tress Cocks & Maddox

	Wisewoulds

	COMMUNITY LEGAL CENTRES

	Brimbank Community Legal Centre

	Fitzroy Legal Service

	UNIVERSITIES

	LaTrobe University - School of Law & Legal Studies

	Monash University Law School 

	University of Melbourne Law School

	Victoria University - Faculty of Business & Law

	OTHER MEMBERS

	LEADR – Lawyers Engaged in Alternative Dispute Resolution

	Victorian Bar 


In addition to their financial support, the law firms and barristers who are PILCH members also accept pro bono referrals from the PILCH Scheme. 
The PILCH Scheme is generally staffed by two solicitors seconded from PILCH member firms, under the supervision of the Co-Executive Directors of PILCH.  PILCH also has a full-time Coordinator.
(b) VB LAS
The Victorian Bar, with the support of the Legal Practice Board, funds VB LAS. 
Over 400 barristers at the Victorian Bar have registered their willingness to act on a pro bono basis through VB LAS. 
VB LAS is staffed by a part-time manager employed by PILCH, with the assistance of the two solicitors seconded from PILCH member firms.
(c) LIV LAS 
The Law Institute of Victoria, with the support of the Legal Practice Board, funds LIV LAS.

371 firms and individual solicitors have registered their willingness to act on a pro bono basis through LIV LAS.  
LIV LAS is staffed by a part-time manager and a part-time administrator, employed by PILCH.
(d) HPLC
HPLC provides civil, administrative and some summary criminal legal services at crisis accommodation centres and welfare agencies. Legal services are provided by volunteer lawyers from PILCH member law firms and corporate legal departments. 
HPLC has provided a separate submission to the Inquiry, in conjunction with Queensland Homeless Persons’ Legal Clinic, entitled ‘Homelessness and Access to Justice’.
2.7 Statistics of the Schemes’ Inquiries and Referrals
Set out below in Table A are the draft statistics on inquiries and referrals for each of the Schemes for the 2002-2003 financial year:
Table A: Inquiries and Referrals 2002 - 2003
	Scheme
	Inquiries
	Referrals

	PILCH Scheme
	423
	144

	LIV LAS*
	407
	91

	VB LAS
	281
	91

	Total for all Schemes
	1111
	326


*These statistics relate to the period 14 October 2002 - 30 June 2003. 
Set out below in Table B are the draft statistics on the types of clients whose matters were referred for pro bono assistance by each of the Schemes for the 2002-2003 financial year: 
Table B: Referred Client Type 2002 - 2003
	Scheme
	Class or group 

(not incorporated)
	Non-profit association
	Individual

	PILCH Scheme
	7%
	59%
	34%

	LIV LAS*
	0%
	0%
	100%

	VB LAS
	5%
	0%
	95%

	Total for all Schemes
	4.5%
	29%
	66.5%


*These statistics relate to the period 14 October 2002 - 30 June 2003. 

Set out below in Table C are the draft statistics on the type of legal practitioner who accepted pro bono referrals from one of the Schemes for the 2002-2003 financial year: 

Table C: Type of practitioner 2002 - 2003
	Scheme
	Solicitor
	Law firm
	Barrister

	PILCH Scheme
	0
	86
	58

	LIV LAS*
	86
	4
	1

	VB LAS
	0
	0
	91

	Total for all Schemes
	86
	90
	150


*These statistics relate to the period 14 October 2002 - 30 June 2003. 

3. The performance of current arrangements in achieving national equity and uniform access to justice across Australia, including in outer-metropolitan, regional, rural and remote areas

3.1 Introduction
Legal aid and community legal centres meet the legal needs of many members of the Victorian community who cannot afford to purchase legal services. Where assistance cannot be provided by legal aid or a community legal centre, pro bono assistance may be available. PILCH, VB LAS and LIV LAS aim to work co-operatively with Victoria Legal Aid, community legal centres and community organisations. We acknowledge the enormous input made by Victoria Legal Aid and community legal centres to provide legal assistance to people who would not otherwise have access to a lawyer. 

In Part 3, we consider the form and location of pro bono legal services which are available in Victoria, particularly in rural, regional and remote areas. We also consider whether greater use of technology is a viable alternative to face-to-face service delivery. 
3.2 Nature and location of the services offered by the Schemes
(a) PILCH Scheme 
Most PILCH members are in the Central Business District (‘CBD’) of Melbourne. The pro bono assistance offered by PILCH members may involve face-to-face contact with clients.  In other instances, telephone contact will suffice, particularly where the client is able to provide all relevant documents to the lawyer.  Where the client’s matter involves a hearing, the solicitor and barrister will of course be required to attend the place of the hearing. 
Of the PILCH member law firms and corporate legal departments listed in 2.6(a) above, the following firms have offices outside the Melbourne CBD:
· Andrew George Solicitors, Sunshine 

· Arnold Dallas & McPherson, Bendigo and Echuca
· Ryan Carlisle Thomas, Dandenong, Bayswater, Frankston, Cranbourne, Pakenham, Werribee, Geelong, Bacchus Marsh, Melton

· Testart Robinson, Box Hill
Clients who are based in or near the Melbourne CBD have fewer difficulties in accessing pro bono assistance from the PILCH Scheme. The cost of travel to the Melbourne CBD can be prohibitive for some clients, who require legal assistance but cannot obtain it in their local area. 

(b) LIV LAS 
Of the 371 solicitors on the LIV LAS register, 23% are in rural, regional and remote areas of Victoria.  From October 2002 to 30 June 2003, 27.3% of inquiries came from clients in rural, regional, and remote areas.  In the same period, 16.9% of referrals were made to solicitors in rural, regional, and remote areas. In the present financial year, LIV LAS aims to increase the number of solicitors on its register in rural, regional and remote areas. 
In country areas, due to the smaller number of lawyers in practice, there is a greater likelihood that any lawyers willing to act on a pro bono basis will have a conflict of interest in acting for the client seeking pro bono assistance, as they have already advised other parties to the dispute. In such circumstances, LIV LAS is required to seek assistance from lawyers in other towns, with consequential travel and other expenses incurred by the client and/or the lawyer. An increased pool of LIV LAS lawyers may assist in overcoming this difficulty. 
(c) VB LAS 
All participating barristers in VB LAS are based in the Melbourne CBD. 
Where a client requires the assistance of a barrister in a matter being heard in outer-metropolitan Melbourne or in rural, regional or remote Victoria, VB LAS often experiences difficulties in referring those matters to a barrister willing to act pro bono. This is because, in these circumstances, barristers would have to pay travel and accommodation expenses themselves, and would not be compensated for time spent travelling. VB LAS does not have funds available to pay travel or accommodation expenses. In order to overcome this difficulty, VB LAS either attempts to refer such matters to barristers who will be in the outer-metropolitan Melbourne or in a rural, regional and remote centre for another matter, or requests that barristers meet the out-of-pocket expenses themselves. The barristers’ clerks are helpful in providing VB LAS with the names of barristers who are on circuit and may be able to assist with a pro bono matter.  Naturally, matters that require the barrister to be present in outer-metropolitan Melbourne or in rural, regional and remote Victoria for a longer period of time are more difficult to refer for assistance. 
Recommendation 1
The Commonwealth and State Governments should consider providing funding for disbursements, including legal practitioners’ travel expenses, to facilitate the provision of pro bono legal assistance to people who would not otherwise have access to legal assistance due to geographic barriers.

(d)
Government Lawyers

Participants in the PILCH Scheme, LIV LAS and VB LAS are solicitors in private firms and corporate legal departments, and barristers. 

We are aware that many government lawyers volunteer at community legal centres, and that some government agencies offer secondments to lawyers and articled clerks to community legal centres, including PILCH, for a limited period of time. We are not aware of any organised scheme to encourage lawyers employed by government agencies and legal services, such as the Commonwealth Attorney-General’s Department, the Victorian Department of Justice, the Australian Government Solicitor or the Victorian Government Solicitor, to participate in the provision of pro bono legal services.

Recommendation 2
The Commonwealth and State governments should encourage and facilitate government lawyers’ contribution to the provision of pro bono legal assistance, including volunteering at, and secondments to, community legal centres. 

3.3 Other organised pro bono schemes in Victoria

(a) Federal Courts

The Federal Court of Australia and the Federal Magistrates Court are based in the Melbourne CBD and do not conduct hearings other than at their CBD base. We are aware that they have facilities available for video link. 
Both the Federal Court and the Federal Magistrates Court administer pro bono schemes, called the Order 80 and Part 12 Schemes respectively (‘the Court Schemes’). The Court Schemes require a litigant before the court to request pro bono legal assistance. A Judge or Federal Magistrate may then make an order, appointing a pro bono barrister. An administrator of the Court Schemes, usually a registrar, will then attempt to refer the matter to a barrister for assistance. We understand that members of the Victorian Bar have registered with the Court Schemes to provide pro bono legal assistance.
VB LAS and the Court Schemes experience a high level of demand for pro bono assistance in migration matters.  We are not aware of the other areas of law in which the Court Schemes receive requests for assistance. 

The administrators of VB LAS and the Court Schemes are aware that the large demand for pro bono assistance by asylum seekers in the Federal Court and Federal Magistrates Court is often met by a small number of legal practitioners. VB LAS and the Court Schemes have agreed to pool information about legal practitioners accepting pro bono referrals in such matters, in order to better coordinate efforts, to attempt to ensure a fairer allocation of referrals and to facilitate a mentoring and skills development program by matching senior practitioners with junior practitioners. To achieve this end, VB LAS maintains a database of barristers who have expressed interest in pro bono migration matters, and records referrals to those barristers made by VB LAS or the Court Schemes.  VB LAS also facilitates a mentoring relationship between senior and junior barristers in migration matters, with a view to skilling junior barristers so they may advise and appear without assistance in the future.
We are aware that the Department of Immigration & Multicultural & Indigenous Affairs has supported a pilot program at the Federal Court in Sydney, whereby barristers are paid a fee to provide an assessment of the merits of a client’s matter. We understand this program is due to be extended to the Federal Court in Western Australia. Currently, merits assessments are provided by barristers without fee from the Federal Court Schemes in Melbourne. 

Recommendation 3
The Commonwealth government should provide further resources to pro bono schemes administered by the Federal Court and Federal Magistrates Court. 
(b) State Courts

PILCH is not aware of any formalised or organised pro bono schemes operated by the State Courts in Victoria. For some time, there was an informal scheme which operated successfully between the Supreme Court of Victoria and the Criminal Bar Association in criminal appeals where legal aid was not available. All Schemes receive inquiries from members of the public who have been directed to PILCH by court staff, as the court staff have identified those people as seeking, or in need of, legal assistance. 
Often such litigants present to PILCH at a late stage of the litigation, where the litigant faces a large number of procedural issues requiring resolution before the Court can proceed to hear the client’s case. In many such cases, if pro bono assistance were sought at an earlier stage, pro bono assistance would be easier to facilitate, the client would have the opportunity to avoid any prejudice to his or her interests, and the administration of justice would be advanced.  
3.4 Pro bono legal services provided other than through an organised scheme
We note that a large amount of work is performed by solicitors and barristers without fee, or for substantially reduced fees, that is not recorded through formal pro bono schemes such as the PILCH Scheme, VB LAS or LIV LAS.
 Some clients will approach a solicitor or barrister directly to assist them on a pro bono basis.  
3.5 Use of technology to facilitate the provision of pro bono legal assistance
In 2001, the Victorian Law Reform Committee tabled a report entitled ‘Review of Legal Services in Rural and Regional Victoria’
. The Report examined, among other topics, the usefulness of technology such as the Internet in offering new legal service delivery possibilities. The Report highlighted some major weaknesses in the practical functionality of this technology, in particular, that the Internet does not provide information in a form in which people generally are able to absorb it. The most accessible means of providing information is by way of person-to-person exchanges. The Report suggested that the result may be that an over reliance on the Internet, without also providing an increase in face-to-face contact, could amplify the isolation of people living in rural and regional areas. Further, the Report revealed that there were marked differences in access to computers and computer usage between the population in the country areas as from their city counterparts, due in part to the difference in their economic status, and income levels. 

The Schemes’ procedures focus on person-to-person contact, both between staff and clients in the assessment procedure, and staff and lawyers in the referral procedure. Because a merits assessment is undertaken by the Schemes’ solicitors before matters are referred for assistance, person-to-person contact cannot be excluded from the referral process. Feedback from participating lawyers suggests that they are more likely to take on a pro bono referral if a solicitor has already assessed the matter, and compiled the relevant information in a logical order. 

The contact between the Scheme’s lawyers and clients may be face to face, over the telephone, by email or in the form of a written advice. 
PILCH primarily uses the Internet as a tool to disseminate information. PILCH’s own website contains information about the schemes it administers, and provides contact details so that members of the public can initiate person-to-person contact. A number of websites (eg, the Victorian Law Foundation, community legal centres, Australian Lawyers for Human Rights, etc) also carry information about PILCH administered schemes, or links to PILCH’s website.

3.6 Expenditure of legal aid funds

In 1996, the arrangements between the Commonwealth and States regarding funding to State legal aid commissions changed. Currently, funding guidelines for Victoria Legal Aid in respect of Commonwealth civil and administrative law matters are set by the Commonwealth government. These guidelines restrict the types of Commonwealth matters which Victoria Legal Aid can fund. Victoria Legal Aid has no discretion to spend Commonwealth funds on matters falling outside the Commonwealth guidelines, including on State or common law matters.  According to the 2001-2002 Annual Report of Victoria Legal Aid, Victoria Legal Aid has significant accumulated cash assets, which ‘is predominately due to [Victoria Legal Aid] being unable to expend funding provided for Commonwealth law matters.’
  

Recommendation 4
The Commonwealth and State governments should implement strategies to expend funds supplied by the Commonwealth to Victoria Legal Aid on needy clients who would otherwise be without legal representation.
4. The implications of current arrangements in particular types of matters, including criminal law matters, family law matters and civil law matters

4.1 Introduction

PILCH does not specialise in any particular area of law, and receives inquiries from a diverse range of organisations and individuals with a wide range of legal issues. A key criterion for assistance under the Schemes is that assistance must not be available from another source,  and often the prevalence of inquiries in particular areas of law points to a gap in service delivery from other sources. Statistics and the experience of the Schemes provides a valuable insight into gaps in service delivery. However, PILCH is of the view that the number of inquiries under each area of law do not allow for wider conclusions to be drawn. 
4.2 Statistics of the Schemes’ Referrals by Type

Set out below in Table D are the draft statistics on type of legal practitioner who accepted pro bono referrals in the 2002-2003 financial year: 

Table D: Referrals 2002 - 2003
	Areas of Law
	PILCH Scheme 

(% of PILCH referrals)
	VB LAS 

(% of VB LAS referrals)
	LIV LAS*

(% of LIV LAS referrals)
	All Schemes

(% of total referrals)

	Administrative & Constitutional 
	7
	2
	3
	5

	Bankruptcy, Debt Recovery & PERIN Fines
	1
	5
	9
	4

	Commercial, Intellectual Property & Information Technology 
	11
	10
	11
	11

	Consumer Credit
	5
	-
	2
	3

	Corporations
	11
	-
	-
	5

	Criminal (including Inquests)
	10
	14
	10
	10

	Defamation, Media & Entertainment
	3
	-
	-
	1

	Discrimination
	7
	5
	2
	5

	Employment & Industrial Relations
	6
	-
	3
	4

	Environment, Native Title, Planning & Local Government
	6
	1
	1
	3

	Family / De Facto
	2
	6
	10
	5

	Freedom of Information
	3
	-
	-
	2

	Guardianship & Administration
	-
	-
	2
	1

	Immigration
	7
	42
	3
	14

	Insurance, Personal Injury & Torts
	5
	5
	16
	8

	Probate & Wills
	1
	-
	5
	2

	Property and Tenancies
	4
	5
	19
	9

	Social Security
	1
	1
	-
	1

	Taxation
	6
	-
	-
	3

	Other
	4
	4
	4
	4

	Total 
	100
	100
	100
	100


* These statistics relate to the period 14 October 2002 to 30 June 2003.

4.3 Specific areas of law

(a) Criminal law

(i) Summary crime

LIV LAS and VB LAS often receive inquiries on behalf of clients in summary criminal matters where legal aid is not available, as the likely penalty is below the threshold for aid to be granted. Often such inquiries to VB LAS come from solicitors in community legal centres, where the solicitor is of the view that the client is unable to represent himself or herself, and where the solicitor wishes to instruct counsel to appear at the hearing. LIV LAS and VB LAS refer appropriate matters for assistance.

(ii) Appeals 
 VB LAS may assist a client who has been convicted of a crime and whose appeal rights have ostensibly been exhausted. The client may maintain his or her innocence and raise evidence or legal argument to support his or her claim. In these circumstances, VB LAS may arrange a pro bono advice from counsel for leave to appeal. 

(iii) Other matters

Whilst not constituting a referral of a pro bono matter, LIV LAS and VB LAS have facilitated contact with lawyers in matters where legal aid is payable, but where the client refuses or is unable to have direct contact with the legal aid commission. In such circumstances, LIV LAS or VB LAS acts as an independent third party and, with the clients’ consent, attempts to facilitate the clients’ contact with a lawyer (who then applies for a grant of aid) where no other channel of communication is available.
(b) Family law

The PILCH Scheme and VB LAS do not refer a large number of family law matters for pro bono legal assistance, however, they receive a number of inquiries from self-represented litigants in family law matters. 

LIV LAS has had a large number of applicants in the family law area. The applicants’ legal issues have included:

· property settlement issues where the amount to be gained by the applicant would be absorbed by legal fees if representation was sought; and
· custody and contact issues where legal aid has reached the fee cap imposed under Commonwealth guidelines. It appears that, in certain circumstances, legal action will continue to be taken by one side in the full knowledge that eventually the legal aid cap will be met by the other side, who will then eventually be unrepresented.

LIV LAS has limited success in referring family law matters. In LIV LAS’ experience, this due is to the following reasons:

· family law practitioners are already flooded with requests for pro bono assistance, and family law practitioners do not have the resources to take on further matters;

· legally aided matters are poorly funded, meaning that family law practitioners who take on a large number of legally aided matters do not have the financial capacity to take on matters without fee;

· many requests for assistance in family law matters do not involve discrete legal or factual questions, but rather encompass an amorphous set of facts and legal issues such that the scope of assistance is difficult to ascertain; and

· many family law matters have a long and complicated factual and procedural histories, meaning that a large amount of time must be invested by a legal practitioner before advice or representation can be provided.  

LIV LAS has some success in referring family law matters where the matter is compelling and:

· involves a background of family violence or danger to children; or

· involves a discrete property matter, where the party seeking assistance has no assets or personal property.
(c) Civil law 

(i) Personal injuries matters

The Schemes receive a large number of inquiries from individuals who have personal injuries matters on foot, or who wish to commence proceedings in a personal injuries matter. 

In PILCH’s experience, many litigants and potential litigants, whose matters are not accepted by firms acting no-win-no-fee, experience difficulty in retaining solicitors. Examples include litigants whose cause of action is out of time in accordance with the legislative limitations periods, but who may be eligible for an extension of time due to an impairment. Further, clients who may have an actionable matter, but are from marginalised or disadvantaged backgrounds such that they have difficulty seeking appropriate assistance, or developing relationships of trust and confidence with solicitors, often experience difficulty retaining solicitors. Other clients may have suffered an actionable wrong, but have sustained no loss and have no remedy, such that solicitors are not willing to take the matter on a no win-no fee basis.

LIV LAS attempts to assist potential litigants by conducting a preliminary merits assessment, compiling the client’s information in a logical order, and then making contact with a no-win-no-fee firm on the client’s behalf. Further, VB LAS attempts to assist potential litigants by referring matters to a barrister for a merits advice, which the client can then use when approaching a law firm to take the matter on a no-win-no-fee basis.

We are also aware that, in instances where a no-win-no-fee firm is prepared to take on a personal injury matter, the firm often requires an upfront payment to cover any disbursements, to be held in the firm’s trust account. This upfront payment may be up to $2,000. This can be prohibitive for many clients.

(d) Migration
PILCH and VB LAS welcome and receive inquiries in asylum seeker matters from a number of sources, including from:

· asylum seekers directly;

· specialist migration community legal centres;

· welfare agencies who assist asylum seekers; and

· members of the community who are friends or supporters of asylum seekers.

The majority of inquiries to PILCH and VB LAS are from asylum seekers before the Courts, typically at the judicial review stage. In these cases, PILCH and VB LAS arrange for a barrister to assess the merits of the client’s appeal, and, if the appeal has merit, to represent the client at the hearing. The difficulty in assisting such clients results from the fact that there are few solicitors willing to act pro bono in the area of migration law. In October 2003, PILCH is running a series of training sessions for solicitors on migration law, in conjunction with a firm, in an attempt to skill a wider pool of solicitors to assist in such matters.
Further, the PILCH Scheme receives applications from specialist migration community legal centres which have identified an undecided area of law which would benefit from being tested, for example, in the area of freedom of information. 
PILCH also receives applications from clients who have exhausted their appeal options and who have agreed to return to their country of origin, and who wish to apply for habeas corpus under the Al Masri
 principles for release from detention pending the arrangement of their return.

Generally speaking, PILCH and VB LAS do not assist with referrals to lawyers for clients at the merits review stage or with applications under s48B or s417 of the Migration Act 1958 (Cth), but would try to place that client with an appropriate agency for assistance.

PILCH and VB LAS also aim to communicate on both an informal and formal basis with other organisations working in the area to continue to improve networks and inform itself and others about potential avenues for legal assistance. Channels of communication also exist between VB LAS and the Federal Court and Federal Magistrates’ Court to share information regarding pro bono referral, as set out above in paragraph 3.3(a), in the interests of the better administration of justice.
We are also aware that Victoria Legal Aid currently offers a duty lawyer service at the Federal Court and Federal Magistrates Court to assist litigants in meeting procedural requirements and in the interests of the better administration of justice. 

(e) Prisoners
PILCH often receives applications for assistance from prisoners. Lawyers from Victoria Legal Aid and community legal centres service the prisons, however, the size or nature of a prisoner’s matter may mean that these legal service providers are not able to assist. PILCH, LIV LAS and VB LAS may assist prisoners with governor’s hearings, personal injuries claims, DNA testing issues and in-prison entitlements. Recently, PILCH received a request for assistance in relation to the issue of witnessing affidavits for prisoners in private prisons.
5. The impact of current arrangements on the wider community, including community legal services, pro bono legal services, court and tribunal services and levels of self-representation

5.1 Introduction

In this section, we will comment on the experience PILCH has gained as a pro bono referral agency of the impact of the current arrangements on the provision of pro bono legal services. In particular, we focus on barriers which legal practitioners face in providing pro bono legal services, barriers clients face in accessing pro bono legal and other services, and strategies to overcome these barriers and to ensure the proper resourcing of pro bono matters. In conclusion, pro bono is not a substitute for adequately funded legal aid and community legal centres, properly targeted at meeting community needs. 

5.2 Ability of the private profession to meet community needs

One key criterion for assistance under the PILCH Scheme, VB LAS and LIV LAS is that assistance must not be available from another source, including legal aid or a community legal centre. As such, applicants present with legal problems that fall outside legal aid funding guidelines and outside the scope of community legal centres’ work.  Participants in the PILCH Scheme, VB LAS and LIV LAS are private practitioners with a wide range of areas of expertise. However, in many areas of law, there is no correlation between the demand for pro bono legal assistance, and the capacity of the legal profession skilled in that area to provide pro bono legal assistance. 

One example of this issue is the high level of demand for pro bono legal assistance in judicial review in migration matters before the courts. A large number of barristers provide pro bono legal assistance, but only a small number of firms and individual solicitors are experienced in the area of judicial review. Many lawyers in the private profession who are willing to act on a pro bono basis do not necessarily have the necessary skills and knowledge.

5.3 Training initiatives

One way of overcoming the issue that solicitors in private practice may not have the expertise to deal with matters with which pro bono clients present is to provide targeted and regular training.
(a) Training for barristers in asylum seeker matters

PILCH is planning to run a series of training sessions for solicitors on judicial review of migration matters before the courts, co-hosted with a member law firm. The emphasis of the training is to provide assistance to litigants with meritorious cases who would otherwise be unrepresented, and to assist in the administration of justice.
(b) HPLC training

HPLC runs two full-day training blocks, twice a year, for participating lawyers. Topics covered are those areas of law where homeless clients most often require assistance, but of which participating solicitors would not necessarily have experience in their day-to-day practice. Topics include:

· Fines and infringement notices

· Guardianship and administration orders

· Mental health

· Housing and tenancy

· Victims of crime compensation

· Social security law

· Debt and bankruptcy

HPLC also runs other training, forums and information sessions on a bi-monthly basis.  Recent sessions include:

· Water, electricity and gas: Access to utilities for financially disadvantaged people

· Homelessness, mental health and the law

5.4 Conflicts in pro bono matters

Before a law firm, corporate legal department or barrister decides whether to provide pro bono legal assistance, consideration must be given to any potential conflict of interest. A conflict of interest may be a legal or direct conflict of interest, or may be a commercial or indirect conflict. 

A legal or direct conflict of interest arises where a lawyer already acts for one party in a proceeding, or where the lawyer or firm has done so much work for the client that they have confidential information about the client and how it works that would make it unreasonable for the firm or barrister to act against that client. 
 Lawyers are under a duty to avoid a legal or direct conflict of interest, and must decline to act in such circumstances. 

An indirect or commercial conflict arises in a situation where, although there is no direct conflict, a lawyer or firm perceives a potential disadvantage to its commercial interests if it acts against a client or potential client. PILCH has received a wide range of anecdotal evidence of law firms and barristers declining to act on that basis. PILCH has also been informed about a government department directing lawyers on its panel who perform specialist work not to accept any work against the department in any other area of law.

Government departments and agencies often engage private lawyers to provide legal services, through a tendering process and either a subsequent selection of a panel of law firms and barristers, or the grant of a tender to a firm or barrister for a specific project. 

One strategy to minimise the possibility of law firms and barristers declining to act for pro bono clients due to an indirect or commercial conflict with a government client is for the government client to adopt a policy or protocol dealing with indirect or commercial conflicts. Such a policy or protocol should ensure that, with the exception of cases of direct conflict, a law firm or barrister will not be discriminated against or penalised in relation to the government client’s decision in purchasing or procuring legal services if the law firm or barrister represent a client on a pro bono basis in a matter against that government client.
  

Recommendation 5
The Commonwealth and State governments should adopt an appropriate protocol for firms providing services to government (‘panel firms’) to use in considering pro bono matters, where that matter raises an indirect or commercial conflict with a government client.

Recommendation 6
The Commonwealth and State governments should adopt a policy of not discriminating against firms, both in appointing firms to panels and in distributing work to panel firms, who have acted for clients in matters against government departments or agencies.
Recommendation 7
The Commonwealth and State governments should not adopt a policy of instructing panel firms not to act against certain government departments or agencies where there is a commercial conflict only.

5.5 Disclosure requirement of practitioner involvement 

PILCH has received a wide range of anecdotal information regarding lawyers assisting litigants to draw court documents and make other preparations for litigation, where those lawyers are not on the court record as the litigants’ legal practitioners.

A lawyer who assists an otherwise unrepresented litigant by preparing documents to be filed in court is currently under no obligation to disclose to the court his or her involvement in the matter. As a separate issue, the lawyer may be construed as acting on behalf the litigant when a legal practitioner draws a document which is filed in a proceeding.

In March 2003, the Federal Court proposed to amend its rules to require legal practitioners to disclose their involvement in the preparation of documents. The proposed amendment to Order 45 Rule 10 was as follows:

‘A document intended to be used in connection with a proceeding in the Court must:

(a)
set out the name of any legal practitioner who prepared the document; and

(b)
include a statement by the legal practitioner that s/he prepared the document.’
The aim of the amended rule was to ensure that the Court knows the identity of any legal practitioner who has prepared a document that is used by an otherwise unrepresented litigant.

The National Pro Bono Resource Centre has commented on the likely effect of such a rule.
 The National Pro Bono Resource Centre argues that, if the proposed amendment were made to the Federal Court Rules, it may have the effect of reducing the availability of pro bono legal assistance, as lawyers who provide assistance falling short of full representation may no longer be willing to provide any legal assistance, or may significantly reduce the scope of the assistance they are willing to provide. This may occur through:

· requiring voluntary legal advisors to disclose their involvement in a matter, where that involvement falls short of preparing court documents, for example where written advice is given to a client on points to be made in a submission

· requiring voluntary legal advisors, including lawyers in community legal centres, to record their name on a court document where that lawyer does not have any control over the final version of the documents

· increasing the time and cost required in providing assistance

· raising the expectation of the client, court and opposing parties of the lawyer’s involvement in the matter

· not providing clarity as to the context in which the voluntary lawyer provided assistance

In conclusion, any amendments to court rules should be carefully considered in weighing up the competing factors of lawyers’ accountability to clients and the courts, and the benefits of lawyers’ assistance of litigants who would otherwise be unrepresented.

5.6 Direct access matters

Direct access matters are those matters in which a barrister provides advice and/or assistance to a client without the involvement of a solicitor.  Rules 165 to 177 of the Victorian Bar’s Practice Rules deal with direct access matters. Without the permission of the Victorian Bar Ethics Committee, a barrister cannot act for a client in a matter before a court without an instructing solicitor (except for criminal proceedings in the Magistrates’ Court). In matters where there is a shortage of solicitors prepared to act pro bono, but where a barrister is willing to act, an exemption to the prohibition on direct access may be sought. The Victorian Bar Ethics Committee responds promptly to requests for an exemption.

5.7 Major litigation

The Schemes have difficulty in arranging pro bono assistance in litigation which is set down for an extended hearing. Many lawyers are unable to commit resources to such litigation. The problem is exacerbated where the case has progressed without the assistance of a solicitor for much of its history. The lack of legal representation at the early stages may mean that the pleadings are inadequate or incomplete, and important preparation of evidence has not occurred. In particular, the Schemes regularly receive applications from defendants in matters involving large civil claims.  

The Courts sometimes refer such individuals to the Schemes for assistance, as the presence of legal representation would advance the administration of justice. The establishment of duty lawyer services, or the expansion of existing duty lawyer services, may assist in alleviating this problem to some extent.

5.8 ‘Carve up’ of matters

Where an applicant meets the criteria for assistance, their matter may require a large investment of time by a lawyer to provide assistance, such that a referral to provide pro bono assistance would be difficult. In such instances, a referral may be made for assistance of a limited nature, for example, for an assessment of the merits of the case, for assistance with discrete tasks such as briefing an expert, or for assistance to a certain stage in litigation.  In a recent matter, LIV LAS and VB LAS referred a matter to a solicitor and a barrister to assist a client at mediation, With a view to resolving the matter so that it did not proceed to trial.

Benefits of this approach include allowing the litigant to progress the matter, and to preserve the litigant’s legal rights.

Of course, in many circumstances, this approach is not ideal. Delimited assistance is, in some circumstances, unsatisfactory to the client.  The assistance may take the client one step closer to a final result, but there may be many more steps for the client to take without assistance.  Further, advice and assistance of a limited nature, often over a short period of time, does not allow a relationship of trust and confidence to develop between clients and lawyers. From a broader perspective, the need to ‘carve up’ matters lead to differential treatment of those with and without means to purchase legal services.

5.9 Disbursement funds

In addition to the need for pro bono legal assistance, many litigants or potential litigants need the assistance of other professionals before they can pursue their legal rights, including seeking medical opinions as part of their evidence, and paying mediators fees to attempt to settle matters. Litigants also face other out-of-pocket expenses, such as court and tribunal filing fees. Even if pro bono legal assistance is available, the potential costs associated with these disbursements forms a barrier to accessing the justice system.

Disbursement funds exist in many jurisdictions in Australia, which provide funding to litigants to assist in meeting the costs of disbursements in civil litigation, on certain conditions. In Victoria, a disbursement fund called Law Aid was established by the Victorian Government and the private legal profession to assist people with meeting the costs of disbursements in civil litigation where they are unable to afford these costs. The fund is administered by a charitable trust involving the Law Institute of Victoria and the Victorian Bar Council.  The client’s solicitor must make the application to Law Aid.
The types of civil litigation funded by Law Aid include personal injuries claims, claims against institutions involving oppressive behaviour, some property claims, wills and estates matters and professional negligence claims. Law Aid will provide money to the applicant’s solicitor to cover necessary disbursements, such as medical reports.

All applicants pay a non-refundable application fee of $100. Successful litigants pay a fee representing 5.5% of any award they receive and the cost of disbursements, if they are recovered from the unsuccessful party.

Table E: Disbursement Funds in Australia
	State/Territory
	Existence of Fund
	Scope of Fund

	Australian Capital Territory
	We are not aware of a fund 
	

	New South Wales
	Yes
	Pro Bono Disbursement Trust Fund

The scheme takes referrals directly from solicitors and firms who consider that they have come across a worthwhile case and wish to access the Fund. Disbursements covered may include (but are not limited to) court filing fees, medical or other reports, searches, registration fees and translator fees. For the purposes of the Fund, counsel fees, general office expenses and transcript fees are not classified as disbursements. Payment of disbursements in any single matter are limited to a total sum of $5500 (GST inclusive), except in exceptional circumstances.

	Northern Territory
	We are not aware of a fund
	

	Queensland
	YES
	Civil Law Aid Scheme

A scheme set up by the State Government and funded by the Public Trustee of Qld and administered by Legal Aid Qld. The scheme provides assistance with disbursements associated with civil claims (generally involving actions for personal injury) and in some circumstances contributes towards the solicitors’ professional costs.

	South Australia
	YES
	Disbursements Only Fund (DOF)

Enables payment of disbursements such as court filing fees, experts report, witness fees, transcript and trial fees. 

	Tasmania
	We are not aware of a fund
	

	Western Australia 
	YES
	State Grants 

State Grants of legal aid for representation by private practitioners in civil law matters are confined to 'disbursement only' grants. An example of disbursements may be the medical reports required for personal injury compensation claims.




5.10 The role of government in increasing the pro bono capacity in the private profession

The private profession continues to demonstrate a strong commitment to providing pro bono legal services to individuals who would otherwise not have access to a lawyer. However, government can play a role in increasing the contributions of the private profession. One example is the Victorian government’s adoption of a policy to take into account the value of pro bono work performed by law firms in tenders for government legal work, and to include the value of pro bono work as a key performance indicator for panel firms.
 

It is important that the definition of ‘pro bono work’ be wide enough to capture the full value of an organisation’s contribution, and to encourage a commitment to pro bono service provision firm-wide, including legal, paralegal, support and administrative staff.
 Under the Victorian government’s policy, pro bono services can include:

· legal or paralegal advice, representation or assistance

· legal research, education or law reform work
· provision of staff, financial assistance, equipment, sponsorship or other in kind assistance.
Recommendation 8
The Commonwealth and State governments should acknowledge and support pro bono activities in the private profession, including by taking into account pro bono contributions in the consideration of tenders to provide legal services to Commonwealth and State government departments and agencies, and as a key performance indicator for legal service providers to Commonwealth and State government departments and agencies.
5.11 Holistic service provision – strategies to increase pro bono capacity in other professions

Often clients who fall within the criteria for assistance of the PILCH Scheme, LIV LAS and VB LAS require professional assistance, in addition to legal assistance, to enable them to pursue their legal rights. This may include the assistance of:

· mediators

· translators and interpreters

· medical practitioners

· financial counsellors
(a)
Mediators

Lawyers Engaged in Alternative Dispute Resolution (‘LEADR’) is a PILCH member and has expressed a willingness to take on appropriate clients on a pro bono basis. 

(b)
Interpreters and translators

PILCH, as a community legal centre, is able to access translation and interpreter services such as Victorian Interpreting & Translating Service and DIMIA’s Translating and Interpreting Service. However, these services are not available to many participants in the Schemes who require translation and interpreting services in the course of acting for clients.
(c)
Medical Practitioners

PILCH does not have any formal relationships with medical professional associations. However, PILCH is aware that many treating physicians prepare medical reports for existing patients without fee, where those medical reports are required for litigation.  Further, in many instances, funding for medical reports is available through a disbursements fund, as set out above in paragraph 5.8. A gap exists where funding through a disbursements fund is not available and where treating physicians are unwilling to prepare a report without fee, or where the client does not have a treating physician.
PILCH is aware of litigants’ unmet need for the pro bono services of other professions, and is considering taking steps to expand the capacity of other professions to provide assistance without fee. PILCH has made preliminary inquiries with the Australian Medical Association to facilitate a relationship between lawyers providing legal assistance without fee whose clients require the assistance of Australian Medical Association members in order to pursue their legal rights. 

(d)
Financial advisors
Financial counsellors provide their services without fee, typically assisting low income families and individuals manage their financial affairs. PILCH, and in particular HPLC, has a strong relationship with financial counsellors, as financial counsellors often play an important role in establishing stability in a client’s financial affairs. The importance of such stability, in conjunction with legal assistance, cannot be underestimated.

PILCH is also aware that many accountancy firms provide professional services without fee to non-profit organisations and individuals, who would not be able to afford professional fees.

PILCH also has contact with organisations such as Mahlab and Good Company, who seek to match volunteers from a wide variety of professions with organisations and individuals seeking assistance. On occasion, where Good Company is unable to match a person seeking legal assistance with an appropriate volunteer, Good Company will contact PILCH to facilitate assistance. PILCH welcomes and encourages such a collaborative approach between organisations who seek to facilitate free professional assistance. 

5.12 Costs awards

PILCH is aware that the prospect of a cost order against a litigant is a major factor weighing in a consideration of whether the litigant will pursue the legal matter. This is particularly the case where the matter involves an unresolved area of law, in the nature of a test case, such that legal advisors are not able to advise with any degree of certainty the likely outcome of the litigation. However, in some cases, the outcome of such litigation has the potential to affect a large number of people, and provide certainty on unresolved areas of law.  Generally speaking, courts take into account public interest factors in considering costs orders.
 The government should not seek costs against legal advisors in public interest or other pro bono matters. 


Recommendation 9
The Commonwealth and State governments should develop and publish a policy on seeking costs against litigants and legal advisors in public interest and other pro bono matters against Commonwealth and State departments and agencies.

6. Conclusion
Through its pro bono efforts, the Victorian legal profession makes a significant contribution to ensuring that needy individuals and organisations have access to the legal system. The involvement of the profession in the Schemes operated by PILCH is testament to the profession’s commitment to ensuring that the right to equality before the law is protected. In recent times, PILCH has collaborated with other organisations to develop innovative means to improve pro bono service delivery and to overcome some of the barriers to effective pro bono representation. Our recommendations in this submission suggest ways in which the Commonwealth and State governments can support the pro bono efforts of the legal profession. 
However, pro bono legal assistance is not a complete answer for clients who are unable to afford to purchase legal services. Legal aid and community legal centres assist such clients where possible. It is essential that there be adequate government funding of legal aid and community legal centres which properly addresses the pressing legal needs of the community.
We urge the Commonwealth government to accept our recommendations.  
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Is the client in need of legal assistance and homeless or at risk of becoming homeless?



































If yes, HPLC can provide free legal assistance at one of its clinics.
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Does the matter have legal merit?





Is the client ineligible for legal aid?





Does the client meet a means test?


























If yes, LIV LAS may be able to refer the matter to a solicitor who will act pro bono.
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Does the matter have legal merit?





Is the client ineligible for legal aid?





Does the client meet a means test?





Is the provision of assistance in the ‘interests of the administration of justice’?








If yes, VB LAS may be able to refer the matter to a barrister who will act pro bono.
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Is the matter in the public interest?





Does the matter have legal merit?





Is the client ineligible for legal aid?





Does the client meet a means test?

















If yes, PILCH may be able to refer the matter to a barrister and/or solicitor who will act pro bono.
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